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   59State vs. Kagan Williams

(Proceedings commencing at 9:09 a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good morning, everyone.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Good morning, Judge.

THE COURT:THE COURT:THE COURT:THE COURT:  Are there any matters that we need to

take up before we bring the jury in?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Nothing from the State.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Nothing from us, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  And does the defense plan to

give an opening statement now or before their case?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I think I'll hold mine until we start

our evidence.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  All right.  Okay, so when we

bring them in, we're going to impanel the jury.

You have a note?

THE BAILIFF:THE BAILIFF:THE BAILIFF:THE BAILIFF:  I do.

THE COURT:THE COURT:THE COURT:THE COURT:  No more bad notes.

Okay, so this is a note from a juror Mary Davis

that says, "Judge, I did not disclose that I have been a

volunteer for the Kairos Prison Ministry for 20 plus years.

I have volunteered at NCCIW Southern Correctional and

Swannanoa prisons.  I hope this does not dismiss me as a

juror, but felt after going home yesterday that I needed to

inform the Court so there were no repercussions on the Court

to serving if appropriate."

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   60Juror Inquiry

Does either the State or the defendant have an

objection to Ms. Davis continuing as a juror?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Can we bring her up and just ask

her a few questions about how her -- it sounds like she's

been working with inmates for two decades -- might affect

her impression of the case.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  So can we have Ms. Davis

brought up by herself.

(Juror brought into the courtroom at 9:12

a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good morning, Ms. Davis.  You can have

a seat.  Thank you for your note.

The attorneys just wanted to ask a couple of

questions just to make sure that there's not going to be an

issue.  So I'm going to allow the -- start with the State

asking questions if they may choose to ask any.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  So what I understood is that

you've been a volunteer at a prison for about 25 years?

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  Yeah, different prisons.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  And what do you do as a volunteer?

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  So I'm associated with a program

called Kairos.  It's an ecumenical program where we go in to

the residents, and we just go and bring God's love,

unconditional.  Tell them, you know, he loves you no matter

what.  It's very nonjudgmental.  It's very unconditional.
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   61Juror Inquiry

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Is there anything about having

worked with persons in the correctional system that would

make you just -- at go, feel bad that the defendant is

sitting here and that you feel sorry for him basically

because you work with prisoners all the time, and that

there's a possibility that this defendant could go to

prison?

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  I understand that question and

concern, but there's been men and women that I've known for

20 years and I've never known what they have done.

I'm not someone who looks at the past, but looks

at the present.  I don't believe it would impair my

judgment.  I would not feel sorry.  I would just look at the

evidence like everyone else.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  And if there's evidence that he's

changed his life in a different way since this happened, you

would still be able to view the evidence and not, I guess,

give bonus points for any changes that he's made since 2018?

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  Good question.  No, ma'am.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  You promise to follow the evidence

and follow the law?

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  I promise, yes, ma'am.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  The State is satisfied.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Does the defense have any

questions?
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   62Juror Inquiry

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I have no questions.  Just thank you

for bringing that up.

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  Oh, absolutely.  Thank you for

letting me.  I felt bad.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.  The bailiff will take you

back down to the jury room, and then we'll bring all of you

back up in just a minute.

JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:JUROR DAVIS:  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Thank you.

(Juror Davis exits the courtroom at 9:15

a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Well, now that we took her back there,

now you can bring the whole crew back in.

(Whereupon, the jury entered the courtroom at

9:16 a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Good morning.  I hope everyone had a

restful evening.  We're going to start this morning by

impaneling you as the jury that has been selected to sit in

this case and hear the evidence.

COURT CLERK:COURT CLERK:COURT CLERK:COURT CLERK:  Jurors please stand.

Members of the jury, you have been chosen and

sworn and are now impaneled to hear the evidence raised

between the State of North Carolina and the defendant, Kagan

Williams.  Please sit together, listen to the evidence, and

render your verdict accordingly.  Thank you.  You may be
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   63Court Preliminary Juror Instructions

seated.

THE COURT:THE COURT:THE COURT:THE COURT:  Ladies and gentlemen, you have been

selected and impaneled to serve as jurors in the case of the

State of North Carolina versus Kagan Williams.

At this time, I want to explain to you the manner

in which we will proceed as we attempt together to find the

truth in this case.

First, the attorneys will have an opportunity to

make opening statements.  The purpose of an opening

statement is narrow and limited.  It is an outline of what

the attorney believes the competent and admissible evidence

will be in this case.

An opening statement is not evidence and must not

be considered by you as evidence.  Again, it is merely an

outline of what the attorney expects the evidence will be in

this case.

The evidence will come in the form of the

testimony of witnesses; admissions of the parties; any

stipulations of counsel, or any physical exhibits that may

be offered by the parties.

Following opening statements, evidence will be

offered.  Witnesses will be placed under oath and questioned

by the attorneys.  It may be that documents and other

tangible exhibits will be offered and received as evidence.

If any exhibit is given to you to examine, you

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   64Court Preliminary Juror Instructions

should examine it carefully, individually, and without any

comment.

It is the right of the attorneys to object when

testimony or other evidence is offered that the attorney

believes is not admissible.

When the Court sustains an objection to a

question, you must disregard the question and any answer, if

an answer has been given, and draw no inference from the

question or answer, or speculate as to what the witness

would have said if permitted to answer.

When the Court overrules an objection to any

evidence, you must not give such evidence any more weight

than if the objection had not been made.

If the Court grants a motion to strike all or part

of an answer, you must disregard and not consider the answer

or the portion of the answer that has been stricken.

During the course of trial, it may be that

questions of law will arise that need to be considered by

the Court outside of your presence.  When this happens, I

may ask you to go to the jury room for a few minutes.  You

should not worry or speculate about what takes place in the

courtroom during your absence.  We will merely be

considering issues of law and questions of law that have to

be heard outside of your presence.  But I want you to be

rest assured that all of the evidence in the case will only
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come out when you are in this courtroom.

When the evidence is completed, the attorneys will

make their final arguments.  The final arguments of the

attorneys are not evidence but are given to you to assist

you in evaluating the evidence.

Your duty is to decide the facts from the

evidence.  You and you alone are the judges of the facts.

It is important that you be fair and attentive during trial.

You will see and hear the evidence and decide the facts.

You will then apply the law that I will give you at the

close of the case to those facts.

To be an effective juror, you must not be

influenced to any degree by personal feelings, sympathy for,

or prejudice against any of the parties involved in this

case.

The fact that a criminal charge has been filed

against the defendant is not evidence.  The defendant is

innocent of any crime unless and until the State proves the

defendant's guilt beyond a reasonable doubt.

Finally, before you retire to consider your

verdict, you must obey the following rules:

First, you must not talk about this case amongst

yourself.  The only place this case may be discussed is in

the jury room, and only after I instruct you to begin your

deliberations.
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Second, you must not talk about this case with

anyone else, including members of your family, or allow

anyone else to talk with you or say anything in your

presence about this case.  If anyone communicates or

attempts to communicate with you or in your presence about

this case, you must notify the bailiff immediately, who will

notify me.  Once this case is over, this confidentiality

rule will be removed.

In the age of instant electronic communications

and research, I want to emphasize that in addition to not

speaking face-to-face with anyone about this case, you

should not engage in any form of electronic communication

about this trial.  That includes, but is not limited to,

Twitter, blogging, Facebook, text messaging, instant

messaging, and any other such means of electronic

communications.

Third, you must keep all cell phones turned off

when you are in the courtroom or the jury room.

Fourth, while you sit as a juror in this case, you

are not to form an opinion about the guilt or innocence of

the defendant, nor are you to express to anyone any opinion

about the case until I tell you to begin your deliberations

in this case.

Fifth, you must not talk or communicate in any way

with the parties, the attorneys, or the witnesses involved
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in this case.  This rule applies inside, as well as outside

the courtroom, and it prohibits any type of conversation,

whether it's about the evidence, or just to pass the time

the day, or the weather.  The purpose of this is it would be

inappropriate for any attorney, witness, or party to try to

influence you in any way in reaching a decision.  And in

order to have a fair and impartial jury, it's essential that

you not have any communications with the attorneys, parties,

or witnesses while this case is pending.

Sixth, you must not read or listen to any news

media coverage of this case, if there was any.  I doubt

there will be, but if so, you must not listen to it or read

it.  This includes television, newspaper, radio, or any

Internet social media accounts.  And the reason for this is

those accounts may be inaccurate, or they may contain

reference to matters that are not proper evidence.  Your

verdict must be based solely on the evidence presented

during this trial and no other source.

Seventh, you must not allow what you have seen on

popular television shows that concern the legal system or

police investigations to influence you.  Television shows

may leave you with an improper preconceived idea about the

legal system.

As far as this case is concerned, you're not

prohibited from watching such shows.  However, there are
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many reasons why you cannot rely on television legal

programs, including the fact that those shows are not

subject to the Rules of Evidence and the legal safeguards

that apply in this courtroom, and they are works of fiction

that present unrealistic situations for dramatic effect.

So, unfortunately, you may not get any high drama

that you may have seen on Law and Order.  That doesn't apply

here in the real life.  And also, I can assure you the case

will not be over in one hour.  While entertaining,

television legal dramas condense, distort, and even ignore

many procedures that take place in real cases and in real

courtrooms.  You must put aside anything that you know about

the legal system that you saw on television and apply the

law that the Court will give you at the end of this case.

Eighth, you must not visit the scene or place that

is the subject matter of this trial, or make any independent

inquiry or investigation about this matter.  You may not

conduct any research, including Internet research, to look

for any information about this case.

Each of you must obey each of these rules to the

letter.  Unless you do so, there is no way the parties can

be assured of absolute fairness and impartiality.

It is your duty while the trial is in progress or

while it is in recess, or while you are in the jury room to

see to it that you remain a fair and impartial trier of the
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facts.  If you violate these rules, you violate an order of

the Court, and this is contempt of court and could subject

you to punishment as provided by law.

Some additional instructions.  You've been handed

your juror badges.  Be sure you have your juror badges on

whenever you're here and around the courtroom.

Also, to give you an idea about our schedule.

Normally we will start at 9:30 in the morning and go to

12:30.  We will have a 15-minute mid-morning break.  We'll

break for lunch and resume from 2:00 to 5:00 with a

mid-afternoon break.  Today was an exception, because we

were sort of doing stuff a little bit different yesterday

and needed to get you impaneled.  So we're starting a little

bit earlier because we have to conclude by 4:00, because I

have a doctor's appointment that I've rescheduled twice and

they won't let me reschedule a third time.  So we're going

to recess today about 4:00.  But aside from today, our

normal schedule will be 9:30 to five o'clock every day, if

that helps for planning purposes.

I will permit you to take notes in this case, and

the bailiff will hand out to you some notepads and ink pens

or writing utensils that you can use.  When you make notes,

you will leave those every day here in the courtroom, which

it will be locked up.  The courtroom is sanitized and then

locked up so nobody will have access to that.
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   70Court Preliminary Juror Instructions

But a couple things that I will caution you about

making notes.  When you begin your deliberations, you may

use your notes to help refresh your memory as to what was

said in court.  I caution you, however, not to give your

notes or the notes of any other jurors undue significance.

While taking notes, sometimes a juror may fail to hear

important portions of testimony.

Any notes taken by you are not to be considered

evidence in this case.  Your notes are not an official

transcript of the trial.  For that reason, you must remember

that in your jury deliberation, notes are not entitled to

any greater weight than the individual recollections of your

other jurors.

If you take notes, you may disclose them only to

your fellow jurors during deliberations.  You're not to show

them to anyone else.  While I will permit you to take notes,

I instruct you to listen intently at all times to the

evidence and testimony in this case.

At this time, we are ready for our opening

statements.  And just to confirm for the record, I

understand for the defendant you are going to reserve your

right to making an opening statement at this time?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  That's correct, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  We will proceed with the State

making their opening statement.
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   71Opening Statement - Ms. Broughton

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.

Good morning.  This case is about entitlement.

The evidence will show that when the defendant did not

receive that to which he believed he was entitled, he

attempted to take it by force.

The first person that you're going to meet in this

case is Sylvan Pendragon.  You heard her name many times

during jury selection.  She is the victim in this case.  She

has actually been acquainted with the defendant since the

2014/2013 years.  During that time, they had friends,

acquaintances in common.  They would socialize, hang out.

But then the defendant moved to Greensboro, and they

effectively lost all communication with each other.

By 2018, Sylvan was living in an apartment with

her roommate, Whitney.  Whitney had a young toddler son.

Sylvan was working at Subway with her friend Zoe, and the

defendant contacted her in early December of 2018.  He was

going to be in town for an event and did they want to meet

up.  And she did.  It was an old friend, and they made plans

to meet up.

On December 2nd of 2018, the defendant drove to

the victim's apartment where they hung out, socialized, took

some pictures, and then they went to a bar.  While at the

bar, they laughed, and they drank, and they talked, maybe

flirted a little bit, and by the end of the evening, the
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   72Opening Statement - Ms. Broughton

victim was intoxicated, and the defendant was very

intoxicated.  And it was decided at that time that he should

not return to Greensboro by car in that condition, and he

was going to sleep at Sylvan's apartment that night.

So they left the bar, and they went back to

Sylvan's apartment.  I believe they made a stop on the way

to her apartment.  But they eventually make their way back

to her apartment.  And once they are inside, the defendant

introduces the idea of them having sex.  He used rough

language that I won't talk about at this point, but in any

case, he says something to the effect of, "Are we going to

have sex," and she declines.

Sylvan is aware that the defendant has a very

pregnant girlfriend at the time.  She just doesn't want to

have sex with him.

So then he decides to try to put the moves on her,

kisses her a couple times, and she rebuffs him.  So then he

tries guilt, "I bought you drinks.  You were making puppy

dog eyes at me.  You owe me gas money.  I drove over here,"

and again, he is rebuffed.

He feels entitled, so he attacks her.  He tries to

pull down her pants several times.  She's on the floor, and

because of the way she shimmies down, her pants come up, and

this happens a couple different times.  When that's not

successful, he lifts her shirt, he exposes her breasts, and
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   73Opening Statement - Ms. Broughton

she is fighting at this point.

In response, he chokes her, puts his hand around

her neck, and he cuts off her airway, and she temporarily

loses consciousness.  And you're going to see pictures of

the bruise on her neck.  It looks like it was burned into

her neck.  But that's not where it ends.

He pins her arms above her head.  You're going to

see the photographs of a perfectly circular bruise around

her wrist.  She tries to get away.  He hits her in the face.

She tries to run up the stairs.  Pulls her down.  You're

going to see rug burns on her knees.  Throws her against the

wall.  She eventually is able to extricate herself from him

and escape, and she runs up the stairs, and she bursts into

her roommate's room with the defendant in hot pursuit.

Now Whitney, the roommate, who has a toddler, has

a white noise machine going, has a fan going and is startled

awake when the victim and the defendant burst into her room.

And at that point, Whitney will describe them as panicked.

Sylvan is saying, "I can't get him to leave," and

the defendant is saying, "It's not like that.  It's a

misunderstanding," and he doesn't immediately leave.  And

Whitney starts to walk towards him and walks him out the

door, and that is how the defendant leaves the apartment.

So Whitney has to calm her screaming toddler at

this point.  She does that.  She puts the baby back to bed.
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   74Opening Statement - Ms. Broughton

And then she goes downstairs, and she sees that a toy bucket

has been overturned.  The coffee table is not the way it's

supposed to be.  In short, it is clear that something had

happened there; in addition to the fact that Sylvan is very,

very distressed at this point, and she doesn't know what to

do.

And so they sit there and they talk a little bit,

and, ultimately, Whitney goes back to bed, and Sylvan goes

to the hospital.  And while she's at the hospital, she is

examined by a number of people.  She sees emergency room Dr.

Scott Ramming.  Dr. Ramming views her injuries.  Takes into

account her statement of how she received those injuries,

and diagnoses her with manual strangulation.

Sylvan is also seen by a forensic nurse examiner.

That forensic nurse examiner takes photographs of all her

injuries, and you're going to be able to see those as well.

At the end of this trial, I'm going to ask you to

find that the defendant was not entitled to have sex with

Sylvan Pendragon.  And as a result, he is guilty of

attempted second-degree rape and assault by strangulation.

Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  At this time, we're going to

begin with our evidence.  If the bailiff will hand out the

notepads to any jurors who want one.

(Notepads and pens distributed to jurors by
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bailiff.)

THE COURT:THE COURT:THE COURT:THE COURT:  Is the State ready to call its first

witness?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Yes, Your Honor.  At this time,

the State calls Sylvan Pendragon to the witness stand.

THE COURT:THE COURT:THE COURT:THE COURT:  If you'll swear the witness.

(SYLVAN PENDRAGON, 

having been called as a witness for the State at 9:40 a.m., 

was sworn and testified as follows:) 

DIRECT EXAMINATION BY MS. BROUGHTON: 

Q. Good morning, Sylvan.

A. Good morning.

Q. Please state and spell your name for the court

reporter.

A. Sylvan Pendragon.  S-Y-L-V-A-N, P-E-N-D-R-A-G-O-N.

Q. And how old are you?

A. I'm 23 years old.

Q. Are you working right now?

A. No.

Q. And where do you live?

A. 110 Pine Hill Drive, Swannanoa, North Carolina.

Q. And what part of town -- that's Swannanoa, okay.  

Now, are you from the Asheville area?

A. Yes, born and raised.

Q. Just going to jump right into it.  
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Where were you residing in December of 2018?

A. Bear Creek Apartments off Patton Avenue.

Q. Is that close to downtown?

A. It's about eight minutes from downtown, yeah.

Q. Did you have any roommates at that time?

A. Yes, Whitney Hill.

Q. And how do you know Ms. Hill?

A. We went to high school together.  Mutual friends.

We basically grew up together.

Q. And can you describe that apartment a little bit?

Was it a flat, or was it a townhouse style?

A. It was a townhouse.  Kitchen downstairs, both

bedrooms upstairs, and a bathroom upstairs.

Q. And did anyone else live with you and Ms. Hill?

A. Yeah, her child.

Q. How old was he or she?

A. I believe he was two at the time.

Q. Were you working at the time?

A. Yes, I worked at Subway.

Q. And which Subway location were you working at?

A. I float around, but primarily I was working at the

Biltmore location.

Q. Did you know the defendant Kagan Williams before

December of 2018?

A. Yes, ma'am.
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Q. When did you first meet him approximately?

A. I couldn't tell you the year, but I was about,

like, 14, 15.

Q. And did you socialize with him at that time?

A. Yeah.  We would engage in parties together, mutual

friends.

Q. How often do you think that you would socialize or

party with him at that time?

A. At least like once a month we'd hang out or be at

parties.

Q. Did you consider him a friend?

A. Yeah, I did.

Q. And my understanding is that he moved away to

Greensboro at some point?

A. Yes, ma'am.

Q. Do you know when that happened?

A. It was before 2018.  I'm not sure exactly when.

Q. And to your knowledge, in online platforms, does

he use a shortened version of his name?

A. I'm not sure.  I'm blocked on everything, so I

wouldn't know now.

Q. Did he use the name Kagan Fransas?

A. Yes, I'm pretty sure.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Motion to strike, Judge.  She said she

didn't know.
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THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Q. (By Ms. Broughton)  Now, did you see him on

December 2nd of 2018?

A. Yes, ma'am.

Q. And was that the first time you have spoken to him

since he left for Greensboro?

A. No.  We had chatted a little bit, and then he came

down and wanted to hang out.  So I hadn't seen him in a long

time, figured I would catch up with my old friend.

Q. How did he contact you?

A. I believe it was through Facebook.

Q. The Facebook Messenger service?

A. Yes, ma'am.

Q. What did you chat about initially?

A. I mean, just that "I miss you, we should hang

out."  I said, "If you come, you can crash at my place with

me too.  We can grab a few drinks," just catch up.

Q. And did that plan actually come into action?

A. No.  I mean, we went out, we had a good time

initially, but...

Q. Well, let's take it one step at a time.

Did you see him -- when was the first time you saw him

on December 2nd?

A. Well, he came by the house.  We were hanging out

for a little bit.  I believe Whitney was still up I think at
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the time.  We were just hanging out, take some pictures,

just catching up.

Q. And then did you go anywhere after you hung out at

the apartment?

A. Yeah, we went to the Dalton's Distillery on

Biltmore Avenue.

Q. And that's a bar?

A. Hmm-hmm, yes, ma'am.

Q. What did you do when you got to Dalton's?

A. We had drinks, you know, we were having a good

time.  Just hanging out.

Q. Talking?

A. Yeah.

Q. Laughing?

A. Yeah.  It was fun.

Q. Do you think you maybe flirted with him a little

bit?

A. Sure.

Q. Do you know what you were drinking?

A. I believe I had my first Pickleback, yeah.

Whiskey was the main drink that night.

Q. Is Pickleback a mixed drink or a type of whiskey?

A. Whiskey, and then you take the pickle juice after

it, yeah.  I never tried it before, so ...

Q. Was the defendant drinking?
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A. Yes.  Yes, we both were drinking.

Q. How much did you have to drink and how much did he

have to drink?

A. I maybe had two shots and a mixed drink.  I

couldn't recall how much he had to drink, but he was

inebriated enough for me not to want him to drive home that

night.

Q. Did you two see anyone else you knew while you

were there?

A. Yeah.  Yeah, a couple of regulars at the bar.

Q. And do you know why the defendant was in Asheville

that weekend?

A. I'm not sure, no.

Q. Do you recall what you talked about while you were

sitting at the bar?

A. Just catching up.  I don't recall.

Q. Was the defendant buying drinks for you, or were

you buying your own drinks?

A. He was buying drinks for me, yes.

Q. About what time did you leave the bar, if you

remember?

A. Probably around 2:00 a.m. when they closed.

Q. And where did you go from there?

A. We went by my friend's apartment for a little bit.

Didn't really do anything there, just in the parking lot.
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And then we went to Pizza Hut and went to my house on Patton

Avenue.

Q. Pizza Hut is open in the middle of the night?

A. It might have been Domino's.

Q. But it was a pizza place?

A. Yeah, it was a pizza place.

Q. So do you recall approximately what time you got

home?

A. Around like 3:00-ish, 3:15 maybe.

Q. So 3:15 the next day, December 3rd?

A. Yes.  Yes, ma'am.

Q. When you got home, was Whitney home?

A. Yes, she was.  She was asleep.

Q. And how do you know that?

A. She didn't -- she doesn't have a car.  She put her

child to bed, so...

Q. So she wasn't in the living room or any common

areas when you got home?

A. Well, she was up in her bedroom with her child

asleep.

Q. What did you do when you first got home with the

defendant?

A. Well, we hung out for a little bit.  I went up to

go get him a pillow and blanket, because like I said I

didn't feel safe with him driving back to Greensboro.  I
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wanted him to sleep it off a little bit.

We chatted for a little bit.  And then he told me I was

giving him puppy dog eyes at the bar all night, and that he

had bought me all my drinks, and that I basically should

fuck him for that, and I said, "No."  He said that I need to

give him pussy or money to get back home, and I said, "No."

And then he started to get violent.

Q. Let me back up just real quick.  Had you talked --

strike that.  

Before you left the bar, had you talked about that he

was going to sleep at your house instead of driving home?

A. No, but, I mean, it became pretty apparent I

didn't want him to get a DWI or anything.

Q. So you said --

A. Just common courtesy at that point.

Q. By the time you got home, were you still

intoxicated?

A. I might have been a little tipsy, but pretty

coherent at the time.

Q. How much time had elapsed from when you left the

bar to about the time you got home?

A. About an hour.

Q. And how would you describe the defendant's level

of intoxication when you got back to your apartment?

A. He was still pretty intoxicated, yeah.
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Q. So you stated that he demanded that you fuck him.

Is that accurate?

A. That's accurate, yes.

Q. And that you give him pussy or money?

A. Yes.  Gas money home or pussy, yes.

Q. How did you respond?

A. I said, "No.  I need you to go to sleep so you can

wake up for your court in the morning."

Q. How did he respond?

A. He got aggressive.

Q. What does that mean?

A. He started making advances, and I kept pushing him

off.  And then he just got me on the floor and started

trying to take off my leggins and --

Q. That's okay, slow down.

When you say "making advances," what does that mean?

A. He was grabbing my legs, trying to feel me up and

stuff, and I'm thinking -- you know, it was my friend at the

time, so I was trying to be nice with him, "just go to bed,

it's fine," whatever, but it didn't work, so...

Q. And when he demanded money, did you -- how did you

respond to that?

A. I said, "No."  I said, "No," of course, and it

wasn't until after he had already had me on the ground, you

know, holding me down and strangling me that I threw my
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wallet at the door and said, "Take my money and leave," and

he didn't take it.  He continued.  He continued to hurt me.

Q. Did he try to kiss you at any point?

A. No, no.

Q. So where were you when he first attacked you?

A. I was on the couch, and he had gotten me on to the

ground.

Q. And how did he do that?

A. Pulled me on to the ground and then was on top of

me.

Q. And when you say he was trying to pull off your

leggins, please describe that in a little more detail.

A. So say the couch is right here, coffee table here,

TV here.  He had put me on the ground where my face is --

where my head was facing, the back wall, and he was just on

top of me holding down my arms, you know, trying to take

down my leggins.  I had one arm free trying to pull them

back up.  Got to the point where he was just holding down

both my arms, and I was just scooting on the ground trying

to keep my pants up.

I was banging on the ground trying to see if the

neighbors would hear, was trying to yell out for my

roommate, but her child listens to white noise when he's

asleep.  Helps him sleep.  She had a fan on, so she couldn't

hear me.  And then when I started yelling out, he started
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strangling me.

Q. Approximately how many times did he try to pull

down your leggins?

A. About four until it just got to the point where he

just kept strangling me, and I remember getting up and he

threw me against my wall next to my TV, and I fell into her

son's toys.  I blacked out at that point.  I don't remember

much from that.  

I remember when I woke up, he was kicking and, like,

trying to get me on the ground again.  And it's hard to

remember most of it.  Some of it I just blacked out,

unconscious.

I remember going up the stairs to try and wake up my

roommate, and he dragged me down the stairs multiple times.

Q. In addition to trying to remove your leggins, did

he try to remove your top?

A. No.

Q. Did he ever hit you in the face?

A. Yes, ma'am.

Q. Where were you hit in the face?

A. I was hit in the jaw.

Q. When you say that he strangled you, can you please

describe how that was happening.

A. Yeah.  He had his hands around my neck, and I was

trying to push him off, but I'm not strong enough.  So I
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don't know, I tried to fight, but at that point, I just kind

of thought I was going to lose my life, so I just kind of

tried to, like, banging on the ground, and then I blacked

out again.  I don't remember after that.

Q. How long do you think that the attack lasted?

A. I wouldn't say more like 30, 35 minutes.

Q. Were you able to eventually make it to Whitney's

room?

A. Yes.  Yes, I was.  I believe he got up one point,

and I ran up the stairs and busted into her room, and I just

screamed for her to get up.  And then he came in after, and

she got up and picked up her kid.  And he was in there,

like, trying to explain to her.  He's like, "I didn't do it,

it didn't happen.  It's not what it looks like."  

And yeah, she took her kid and went down and got him

out of the house.  And I went to go get the gun that was in

my room, and by the time I was downstairs he was gone.

She said that he was outside the door for a while, and

she didn't know what was going on at that point until after

she turned the lights on and she put her kid to bed, then

she realized what had happened.

I don't know, I remember getting a text from him

afterwards saying that he was sorry and he would make it up

to me whenever.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Objection to anything -- any text from
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him.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  It's a statement by the defendant.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  She's talking about a text, not a

statement.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  A text is a statement in writing.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I'll object.  There's no foundation

for it.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q. (By Ms. Broughton)  Handing you what's being

marked as State's Exhibit 1-F.  Can you identify this

document?

A. Yes.  That is my Facebook Messenger at 5:02 a.m.

on December 3rd.

Q. And who is -- is it a message?

A. It's a message from Kagan Fransas, his name.

Q. And were you linked with him on Facebook?

A. Yeah.

Q. Does his photographs appear on that?

A. His profile picture at the time did, yes.

Q. And does the message, without saying specifically

what it is yet, reference the incident of earlier that

night?

A. Yes.  It doesn't say that he did anything wrong,

but he profusely apologizes and says that he's going to make
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it up to me whenever I'm --

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Objection, Judge.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, I would ask now 

that --

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained as to what he meant, but

overruled if she's saying -- reading what the text message

says.

Q. (By Ms. Broughton)  Could you please read that

message verbatim?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I would object, Judge, and I'll ask

for a -- something outside the jury.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Why don't we actually just step

back in chambers.  It would be easier than having -- well,

actually, we need it on the record.  

So I hate to ask you to do this, but this is one

of those times when we need to have legal argument.  So if

the jury will step back in the jury room for just a moment.

(Whereupon, the jury exited the courtroom at

9:57 a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, I'll hear from the defense.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  If Your Honor please, I believe the

State has got to lay some foundation that these were

actually sent by my client.  I think that probably they'll

need to get somebody from the phone company to authenticate

that these messages came from his phone and not from
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somewhere else, something along those lines, more than what

we've got here obviously.

THE COURT:THE COURT:THE COURT:THE COURT:  Well, I think that what she's able to

do is I think she can testify this is what I received

purportedly from this e-mail or text message address -- I

don't have the exhibit in front of me, but what the -- don't

talk right now, please.

What the -- that this is the address from which I

received it.  I think it's appropriate cross-examination to

say you don't know that he's the one who actually sent those

however.  But if she is a Facebook friend with him or

whatever site they're on together, and she receives a

message that's coming in from where she has communicated

with him beforehand and his profile, then that is admissible

as an admission against the defendant.  But obviously, the

cross-examination will go into who was behind the scene who

actually sent it.

I understand your objection.  You're saying

there's no foundation for her to know he really sent it.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Correct.  And I don't think what she's

said so far was not quite enough yet.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I would respectfully disagree with

Mr. Edney.  Rule 901 concerning requirements of

authentication and identification actually governs this.

And social media is due no higher burden than any other form
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of communication.  All that is necessary is testimony of a

witness with knowledge.

So she testified that it came from an account she

knew.  Recognized the photograph.  It referenced an incident

at 5:02 a.m. within a few hours.  I believe that's certainly

enough to authenticate for the purposes that she received

this message.

Certainly I can ask her a few more questions with

respect to that being an exact copy of the message she

received for purposes of photographing entry, but I think

the State has more than met its burden.  

And the cases that are on point with respect to

this issue actually involve messages to victims that come

from somebody else's account, and they have to figure out

did it actually come from the defendant.

In this case, it came from the defendant's

account, and I think that more than meets the State's

burden.

THE COURT:THE COURT:THE COURT:THE COURT:  So the Court will overrule the

defendant's objection with regards to testifying about the

message in the State's Exhibit 1-F, recognizing additional

foundation, if this is a copy of that message, needs to be

laid.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Yes, ma'am.

THE COURT:THE COURT:THE COURT:THE COURT:  Anything further on this issue?
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MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No, ma'am.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  You can bring the jury back in.

(Whereupon, the jury entered the courtroom at

10:03 a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, the State can resume with their

questioning.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.

Q. (By Ms. Broughton)  That picture that I handed

you, is that a screenshot?

A. It's a screenshot from my phone from our Facebook

messages.

Q. And does it fairly and accurately portray the

message that you received?

A. Yes.

Q. Would you please read that message at this time.

A. Okay.  Said, "I'm sorry, but you really tried the

shit out of me after I've been nothing but genuine.  Alcohol

ain't help.  Honestly it would be a plus sometimes ... I

don't know how, but I'll make it up to you whenever you

ready to let me in," all caps, "WHENEVER."

Q. And you received this from the defendant?

A. At 5:02 a.m. on December 3rd, right after he left

my house.

Q. Just make sure I understand all the facts here.

How many hands did the defendant have around your throat?
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A. Two at one point in time.

Q. And did you -- what did you do, if anything, to

try to get his hands off your throat?

A. I mean, originally, I tried to, like, hold them.

I tried to kick him in the balls.  I tried to kick his legs.

I tried to grab our table.  I tried to get him to smash it

as much I could to make him go from that to holding my hands

down to holding my legs down with his.

Q. How did he hold your hands down?

A. With his hands.

Q. And how did he hold your legs down?

A. With his legs.  He was on top of me.

Q. What did you do in the moments immediately after

he left your apartment?

A. Well, Whitney was still in shock, so she turned

the lights on, saw the immediate bruising around my neck and

face, and she had to put her child back to bed because it

was very late.  So we talked a little bit.  She made sure I

was okay.  I called a friend that took me to the hospital.

Q. Which hospital did you go to?

A. Mission.

Q. And did you speak to a doctor while you were

there?

A. Yes.  I spoke to nurses and doctors, and the

police were there as well.
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Q. Nurses and doctors and the police were there as

well.

Did they run any tests on you?

A. I'm not -- I don't remember.  I'm not sure exactly

what that would be.

Q. Did they take any photographs of you?

A. They sure did.  Yes.

Q. And did you speak with a forensic nurse examiner?

Is that the one who took photographs?

A. I'm not sure who she was.  At that time I was

pretty -- everything was pretty much a blur.  I was in

shock.

Q. And did you receive any treatment for your

injuries?

A. No.  I mean, they had some ice packs on and kind

of sent me on my way.  I had a splint on my arm for a while,

but that was on my own accord.

Q. What were your injuries?

A. I mean nothing major to my hand.  It just hurt.

Extreme strangulation around my neck, my face, bruising.

Q. Did you have any pain?

A. Yes.  Yes, I had a lot of pain.  I lost hearing in

my ear for a while.

Q. And what was the injury -- what was the part of

the attack on your ear?
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A. I believe it was just from the strangulation.

Nothing -- there wasn't any blood or anything, because that

was a concern because I couldn't hear well, but I think it

was just pressure built up.

I just couldn't move my neck for awhile.  Started going

to work and not really using my hand or, like, my neck at

all.

Q. How long did your injuries last?

A. A little over a month.

Q. Did you take any photographs yourself of your

injuries or have a friend take any photographs?

A. I took photographs myself right after it happened.

Q. So that was after it happened, but before you went

to the hospital?

A. Yes.  And then the hospital took them.  And then

after the past couple like weeks after that, I took pictures

of the progress in healing.

Q. Did you speak to a police officer at the hospital?

A. I did.  I didn't state -- I told him what

happened, but I didn't say who.  My friend did that was

there.  I didn't press charges.

Q. And why didn't you -- why weren't you interested

in pressing charges?

A. Because I was scared.

Q. Scared of what?
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MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Objection, Judge.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I was scared of him.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, may I approach the

witness?

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

Q.  (By Ms. Broughton)  Handing you what's been marked

as State's -- or I will be handing you State's Exhibits 1

through -- 1-A through E.  

Starting with Exhibit 1-A, can you please tell us what

that is.

A. This is when we got to our house, and it's a

picture of us on our stairs having fun.  We took a picture

together.

Q. Who took the picture?

A. He did.

Q. How did he do that if he's in the picture?  I'm

old, so you have to explain.

A. He just sent it to me, or -- I don't know, that's

not my phone.  He sent it to me and I posted it on

Instagram.

Q. And what date was that photograph taken?

A. December 2nd, 2018.

Q. And does that photograph accurately and fairly

represent the way that you and the defendant looked before
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going to the bar that evening?

A. Yeah, it does.  And my outfit changed, yeah.

Q. What are you wearing?

A. I have a unicorn onesie on.

Q. And what did you change in to to go out to the

bar?

A. I believe I had a sweater and leggins on.

Q. I'm handing you what has been marked as Exhibit

1-B.  What is that?

A. It's very dark, but that is time stamped at 2:24

a.m. of Kagan driving us back to my house.

Q. Is that a screenshot?

A. It's a screenshot from a Snapchat video, yeah.

Q. And I'm sorry, what was the time on that?

A. 2:24 a.m.

Q. Handing you what's been marked as Exhibit 1-C.

What is that a picture of?

A. That is my neck with his fingerprints on it.

Q. What time was that photograph taken?

A. 3:49 a.m.

Q. And does that photograph fairly and accurately

represent the screenshot that you took at 3:49 a.m.?

A. Yes, ma'am.

Q. Handing you what's been marked Exhibit 1-D.  What

is that a photograph of?
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A. It's a picture of my face, where he had punched

me.  My bloody lips and swollen face.

Q. Does that picture fairly and accurately represent

the way that your face looked after you were attacked by the

defendant, but before you went to the hospital?

A. Yes.  Yes, the bruising, so I must have been

crying.

Q. One more.  State's Exhibit 1-E, what is that a

photograph of?

A. That's his hand prints where he strangled me.

Q. So is that a picture of your neck?

A. That's my neck, yeah.

Q. And does that picture fairly and accurately

represent the way that your neck looked after you were

attacked by the defendant, but before you went to the

hospital?

A. Yes, ma'am.

Q. Thank you.

Now, did you also take some Snapchat videos that

evening?

A. Yeah, I took -- after he left, I took to Snapchat

to try and find somebody to take me to the hospital because

I didn't have a car.

Q. And do you recall taking any short videos or

pictures while you were at Dalton?
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A. Yeah.

Q. Okay.

A. We did.  We had a video of us taking my first

Pickleback.  Like I said, I was having a good time, us in

the car afterwards.

Q. Handing you what we marked as State's Exhibit 1 --

actually, let's make this State's Exhibit 2.  This is a

disk.  Did you review this disk this morning?

A. Yes.  I signed it as well.

Q. And what is on this disk?

A. It is videos of me and the defendant at the bar.

Q. And are these exact copies -- did you do an exact

copy of the video you took that evening?

A. Yes.

Q. And then your signature is on here, and that

indicates that you watched it this morning?

A. Just now, yes, before I walked in here.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, the State would move

to admit State's Exhibits 1-A through 1-F --

COURT CLERK:COURT CLERK:COURT CLERK:COURT CLERK:  I don't think they can hear.

THE COURT:THE COURT:THE COURT:THE COURT:  They cannot hear the witness.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I'm so sorry.

Q. (By Ms. Broughton)  What's on this disk?

A. It is videos of me and the defendant at the bar we

were at, and I believe also in the car.
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Q. And is the video in the car before you got to the

bar, or after you got to the bar, if you know?

A. It was after we got to the bar, after we left the

bar.

Q. And are these fair and accurate representations of

the videos you took?

A. Yes, ma'am.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, the State would move

to admit and publish State's Exhibits 1-A through 1-F and

Exhibit 2.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Any objection?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  My same objection as before.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.  So admitted.  You may

publish.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I'll move this over if we need to

do a second viewing.

Q. (By Ms. Broughton)  Sylvan, can you see the TV?

A. Yeah.  Yes, ma'am.

Q. All right, Sylvan, is this the picture that was

taken of you and the defendant before you went out that

night?

A. Yes, ma'am.  That's my house.

Q. Where are you seated in that photograph?

A. On my stairwell.  We have a mirror at the bottom

of it.
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Q. And this is dated?

A. December 2nd, 2018.

Q. At the very bottom December 2nd, and you're

wearing your unicorn onesie?

A. Yes, ma'am.

Q. What is this a still of?

A. It's a still of me and him in the car.

Q. And is that the beginning of the Snapchat video?

A. Hmm-hmm.  Yes, ma'am.  That was right after we

left the bar.  Yeah.

(Video played.)

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Still of the same thing.

Q. (By Ms. Broughton)  So --

COURT CLERK:COURT CLERK:COURT CLERK:COURT CLERK:  It's still a picture of her.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, can we take five

minutes.  We actually practiced this morning.  If we could

take our morning break to get this straight.

THE COURT:THE COURT:THE COURT:THE COURT:  We'll go ahead and take our

fifteen-minute break at this time.  Just please remember the

instructions not to discuss anything about this case.

Obviously you have not heard all the evidence.  Please do

not form an opinion at this time.

We'll see you back in 15 minutes.

(Whereupon, the jury exited the courtroom at

10:18 a.m.)
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THE COURT:THE COURT:THE COURT:THE COURT:  So we'll be in a fifteen-minute

recess.

(Whereupon, a recess was held from 10:19 a.m.

until 10:38 a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Are we ready?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  We're going to get the victim and

put her back on the stand.

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, if you would.  Thank you.

You can bring our jury back in.

(Whereupon, the jury entered the courtroom at

10:42 a.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  All right, the State may resume.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.

Q. (By Ms. Broughton)  Okay, just be sure to speak

up.  

A. Yes, ma'am.

Q. When was this photograph taken?

A. I can't see the photograph.

Q. It's the picture of you in a onesie.  When was it

taken?

A. December 2nd, 2018.

Q. When -- approximately what time was this

photograph taken?

A. I would say about 9:00, 10:00 p.m.

Q. So next, is this the Snapchat of when you were in
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the bar?

A. Again, I can't see it.

Q. Well, you previously authenticated it so I'm going

to go ahead and play it.

(Video played.)

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  Yes, ma'am.

Q. (By Ms. Broughton)  And does that video show how

you looked at the time you were in the bar?

A. Yes, ma'am.

Q. What is the jury looking at now?

A. This is a screenshot of the Snapchat I took with

the time stamp 2:24 a.m. of him driving us back to my house.

Q. And for those of us who are a little bit older,

what is Snapchat?

A. It is an app. where you can capture pictures and

videos and post them.  All of your friends can see them.

Just a type of social media.

Q. And I'm getting ready to show a Snapchat from the

car.  Is the next Snapchat from the car related to that

screenshot that you just saw?

A. Yes.

(Video played.)

Q. (By Ms. Broughton)  Now, please tell the jury what

they're looking at here.

A. This is a picture of my neck after he had already
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left the house, and I documented it, 3:49 a.m.

Q. And where does the 3:49 a.m. appear in that

picture?

A. It's at the very top, which is December 3rd, 2018,

3:49 a.m. at the top.  It's in very gray lettering, so it

might be hard to see.

Q. The next picture the jury is looking at is this

one.  What does this photograph depict?

A. The same thing.  It was just a different angle of

the aftermath.

Q. And how soon after the defendant left your

residence did you take these pictures or have someone take

them for you?

A. I took these pictures almost immediately after

Whitney had put Julian, her child, back to bed.  I was

waiting on someone to take me to the hospital.  I wanted to

make sure I had documented proof.

I originally took them to send to a friend to make sure

like -- I don't know, to see if I even needed to go to the

hospital.

Q. And the jury is now looking at a front-facing

photo of your face after the incident.  Does that picture

show how you looked after the incident?

A. Yes, ma'am.

Q. Another front-facing photograph, just bigger.
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Okay.  And then this is the text message that you previously

read.  And you stated that you received that at 5:02 a.m.?

A. I believe so, if that's what it said on the time

stamp.  Yes, ma'am.  That was prior to when I left the

house.

Q. Just so these jurors can see.  

(Moves monitor and video played again.)

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Were any of the other jurors

unable to see the pictures and video the first time?

JUROR 1:JUROR 1:JUROR 1:JUROR 1:  I could see it.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Great.

Q. (By Ms. Broughton)  Sylvan, I know this is hard,

but some of the jurors, particularly towards the end, were

having a hard time hearing you.  So I want to take you back,

back to after you got back to your apartment.

If you could just describe how you remember the attack

happening.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I'm going to object.  Asked and

answered, Judge.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q. (By Ms. Broughton)  Do you see the person in this

courtroom who strangled you?

A. Yes.

Q. Where is he seated?

A. (Indicating.)
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Q. The gentleman at the end with suspenders?

A. Yes.

Q. Do you see the person in this courtroom who

attempted to take your leggins off three or four times?

A. Yes, ma'am.

Q. Where is he seated?

A. Kagan is right there.  (Indicating).

Q. Do you see the person in this courtroom who asked

if you were going to get -- if he was going get pussy or

money?

A. Yes, ma'am.

Q. Is it Kagan?

A. It is.

Q. Do you see the person in this courtroom who asked

if you were going to fuck him?

A. Yes, ma'am.

Q. Do you see the person in this courtroom who said

that you were giving him puppy dog eyes and you allowed him

to buy you drinks?

A. Yes, ma'am.

Q. Who is it?

A. Kagan.

Q. Do you see the person in this courtroom who

dragged you down the stairs several times?

A. Yes, ma'am.
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Q. Who is it?

A. It's Kagan.

Q. Do you see the person in this courtroom who put

his hands around your throat and left those bruises around

your neck?

A. Yes, ma'am.

Q. Who did that?

A. Kagan.

Q. Do you see the person in this courtroom who hit

you in the face on December 3rd?

A. Yes, ma'am.

Q. Who did that to you?

A. Kagan.

Q. Do you see the person in this courtroom who made

you feel like you were going to die that night?

A. Yes, ma'am.

Q. Who did that to you?

A. Kagan.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, I don't have any

further questions of this witness, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Any cross-exam?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Yes, Your Honor.

CROSS-EXAMINATION BY MR. EDNEY: 

Q. Ma'am, I'm going to start by going back through

some things I think I heard you said, but I just want to
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make sure I heard everything correctly.  Okay?

A. Okay.

Q. So your name is Sylvan Penderdragon or Pendragon?

A. Sylvan Pendragon.

Q. You're 23 years old?

A. Yes, sir.

Q. You were born and raised in the Swannanoa

community?

A. No.  I was born in Candler, but I lived in

Asheville my whole life, just different areas of it.

Q. Now you live in the Swannanoa area?

A. Yes, sir.

Q. And you're currently unemployed?

A. Yes, sir.

Q. How long have you been unemployed?

A. For about a month.

Q. In 2018, you were working for Subway?

A. Yes, sir.

Q. And living in the Bear Creek Apartments off Patton

Avenue?

A. Yes, sir.

Q. Do you remember your apartment number?

A. 106.

Q. Were those multiple-storied apartments, or are

they single story?
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A. It was a townhouse, sir.

Q. So it's a standard --

A. Multi-story.

Q. Stand-alone building, multi-story?

A. Yes.  There's an apartment below me, and I was the

apartment above it.  And there are two bedrooms upstairs and

a kitchen, living room downstairs.

Q. So did you own this townhouse?

A. No, we rented.

Q. So who was renting downstairs?

A. I wouldn't know.  My neighbors.  It's an apartment

complex.  I don't know who all lives in the apartments.

Q. So is this one building, or are there several

apartments?

A. Several buildings.  It's an apartment complex, and

they're all connected.

Q. Okay, so they don't have common walls?

A. Yes.

Q. The space that you were renting consisted of what;

one floor, two floors, what?

A. Two floors.  It's a townhouse, sir.

Q. So there were two bedrooms upstairs?

A. Yes, sir.

Q. Anything else upstairs?

A. A bathroom and a closet.
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Q. And was one of those bedrooms yours?

A. Yes, sir.

Q. And the other one was your friend Whitney;

correct?

A. Yes, my roommate's bedroom, yes.

Q. And her two-year-old slept in the bedroom with

her?

A. Yes, sir.

Q. How did you access that third floor?  Is it a

stairway, an elevator?

A. It's a second floor, sir, and when I finally got

free of him, I --

Q. Ma'am, I'm just talking in general.  Is it a

stairway?

A. It's a stairwell, yes.

Q. How wide is the stairwell?

A. I would said about from here to here.

(Indicating).

Q. Fairly narrow then?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Objection to the characterization.

It's a measurement.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Q. (By Mr. Edney)  And how many steps were there?

A. I could not give you an exact number, sir.

Q. Give me your best estimate.
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A. About 20.

Q. And at the top stairs, was it a doorway or was it

an open area?  Describe that for me.

A. Once you're up the stairs, you take the right, and

right in front of you is the bathroom, and to the left and

to the right are the bedrooms, it's open.  You don't have to

go through another door until you access the other rooms.

Q. So the two bedrooms are side by side on the left

side?

A. The bathrooms are in the middle, and the bedrooms

are on the side.

Q. So the bathroom is in between the two bedrooms?

A. Yes, sir.

Q. And which was your bedroom?

A. My bedroom was on the right.

Q. And as of December 2018, how long had you lived

there?

A. About six months.  We signed a lease in June,

so --

Q. So it was Whitney and her child your roommate the

entire time?

A. Yes, sir.

Q. Does that complex have amenities such as a

swimming pool, any of that type of thing?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Objection, Your Honor.  Relevance.
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THE COURT:THE COURT:THE COURT:THE COURT:  I'll give you some leeway at this

point.  Overruled.

Q. (By Mr. Edney)  Go ahead and answer.

A. It had two swimming pools.  It had a washer and

dryer unit I believe in the main office.  That's about it.

Q. And when did you move out?

A. That following June, when my lease was up.

Q. Where you're living now, do you continue to live

with Whitney?

A. No.

Q. Do you live alone or do you live with other

people?

A. I have a roommate.

Q. And what's his or her name?

A. Jesse Woodworth.

Q. You said you have known Whitney since high school.

A. Yes.

Q. Had there been a fairly close relationship?

A. Not the entire time.  On and off, but we were

friends, we had always stay connected.

Q. You worked at Subway.  Did she work at Subway at

the same time?

A. Yes.  We worked at Subway briefly together when we

lived in Bear Creek together.

Q. Say that last part.  I didn't hear you.
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A. When we lived together, we worked at Subway

together for a brief moment, yes.

Q. What was that brief moment?  If you can tell me

the months.

A. I believe it was like from October to maybe like

March, I believe.

Q. October of '18 to March of '19?

A. Yeah.

Q. Was Subway the only job you had during this time?

A. Yes, sir.

Q. Did you have any children at this time?

A. I've never had any children.

Q. I saw in medical records it said you had Medicaid.

Was that true?

A. On Medicaid?

Q. Back in 2018.

A. I believe so, yes.

Q. Were you in a relationship with anybody during

December of 2018?

A. No, sir.

Q. Was Whitney in a relationship?

A. No, sir.

Q. You said you had met my client when you were 14 or

15; right?

A. Can you repeat that?
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Q. You had met my client when you were 14 or 15 years

old?

A. Yes, sir.

Q. Was that here in Buncombe County or somewhere

else?

A. Yes.

Q. Were you part of like a social group?

A. Yeah.  We had a lot of the same friends, and we

just kind of -- party friends, you know.  We would all go

out and just hang out sometimes.

Q. Was Whitney one of those in that crowd?

A. I believe she knew him.  I'm not sure how close

they were or if they had partied together.

Q. So did you and Whitney ever party or go out with

Kagan?

A. Not that I can ever recall together, no.

Q. You seem to be fairly or pretty active on

Facebook.  Is that a fair statement?

A. Yes.

Q. On State's A-1, it looks like the person is

S-Y-L-O-P-A-N-E-my-brain?

A. Sylopane is my Instagram handle, yes.

Q. Is that still what you use?

A. Yes.

Q. Is that on -- also on you said you Snapchat;
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right?

A. Yes.

Q. So the same one for both Facebook and Snapchat?

A. No, sir.

Q. What do you use for the Snapchat one?

A. It's callmeyoungsyl.

Q. C-A-L-L-M-E?

A. Yes.

Q. Young?

A. Yes.  S-Y-L.

Q. It's all one word?

A. Yes.

Q. Now, on this Facebook, you can do the videos.  Can

you do the same thing on Snapchat?

A. Can you reword that?

Q. The videos we saw, are those Facebook videos or

Snapchat videos?

A. Those were all from Snapchat.

Q. Were there any more you took that night that you

haven't turned over?

A. No, I don't believe so.

Q. Is that callmeyoung the only Snapchat you had at

the time?

A. Yes, sir.

Q. And Facebook, was that the only Facebook account
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you had?

A. Yes, sir.

Q. Now on State's A-1, who actually took that

picture?

A. Which picture?

Q. The one of you and my client on the stairs.

A. He had the phone in his hands, so he took the

picture.

Q. So was he pointing at a mirror?

A. There was a mirror in the stairwell, yes.

Q. So he actually took a picture of a mirror.  So

it's a reverse image?

A. The phone is still in his hand.

Q. Yeah, I'm not questioning that.  I'm just asking

it's a reverse image because it's a mirror picture?

A. Yes, it's a reverse image then.

Q. I'm just trying to understand how you can have a

picture of the two of you with everything around, because

I'm not very good on these selfies.  But you have explained

it.  I understand now.

So is this the stairwell in your apartment?

A. In our apartment, yes, the apartment that this

incident happened in.

Q. So you have given us the outline of the top floor.

Give me like a diagram of the bottom floor.
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A. Okay.  You walk in, so a big open kitchen space.

And then comes into a living room, and then the stairs is on

the right.

Q. So is there a kitchen in that level?

A. Yes, the kitchen, the stove and everything.  If

you walk in, the stove is on the left side of the kitchen.

It's a big open floor plan on the bottom, so it kind of just

glides into the living room, and then the stairwell is on

the right.

Q. So there are no walls between the kitchen or

living room, it's all one big open space?

A. Yeah, there's no doors or anything.  There's a

half wall, but you can walk straight from the door into the

living room into -- 

Q. There's a half wall separating the two; is that

what you just said?

A. Yeah, where the pantry is.  That's, like, where

the wall is you can see was right there.  You can see the

entire living room from the open door when you walk in and

the kitchen.

Q. Okay.  What's the dimensions of the living room

area?  Two-by-three?  Eight-by-ten?  Your best estimate.

A. I could not tell you like what --

Q. So what furniture was in the living room?

A. So we had two couches.  One that reclined.  It was
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on the back wall against the stairs.  It had a coffee table.

Across from the coffee table it had a TV, and we had

Julian's toys along the walls around the rest of it.  Julian

is her son.

Q. So the only sitting was the one couch on --

A. The two couches.  We had one against the wall of

the stairwell.  The other one against the windows on the

other side on the fourth wall.

Q. Directly across, or would it have been like an

L-shape?

A. So here's the living room, okay.  Couch right

here.  Stairs right here.  Couch right here.  Coffee table.

TV, toys lined the rest of it.  (Indicating).

Q. Do you know whether or not the downstairs

apartment was vacant on this date or not?

A. It wasn't vacant.  Our neighbors were there.

Q. But you don't know who they are?

A. No.  I don't interact with all the neighbors in

the complex, no.

Q. So how did you know they were there?

A. Because the car was there.  We each had assigned

lots.

Q. Again, I'm looking for a time stamp and I don't

see one.  Do you know --

A. On the screenshots?
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MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  If I can approach.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  I can show it to you.

Q. (By Mr. Edney)  Have you got this exhibit up here?

A. Time stamp, right there is the date.  Doesn't have

a time stamp on it, but it has the date on it.  The other

screenshots from Snapchat -- that's Instagram.  The ones

from Snapchat, I have to pause the video and screenshot it.

It has a time stamp on top of them.  That one only has the

date.

Q. Is this a Facebook one?

A. That is Instagram, yes.

Q. Instagram?

A. Yes.

Q. So you have Facebook, Snapchat, and Instagram?

A. Yes.  I have social media.

Q. I'm old.  Forgive me.

So your log-in sign, whatever, is the same for Facebook

and your Instagram?

A. No.  My Facebook is my name.  My Instagram is the

handle you see right there, and you have my Snapchat handle

already.

Q. Okay.  Your Facebook is Sylvan --

A. Sylvan Lua.

Q. Is there a space between there, or is that all one

word?
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A. A space between there.  It's L-U-A is my Facebook.

Q. Do you have any other social media things you use?

A. No.

Q. Did you in 2018?

A. No.

Q. So do you recall the last time before December

2nd, 2018, that you had any contact with Kagan?

A. I do not recall.

Q. It was a substantial amount of time?

A. Since he had moved, we had lost -- we had lost

touch.

Q. During that time he had moved, were you still

friends on these social outlets?

A. Yes, sir.

Q. Did you communicate at all on them during that

time?

A. Again, I don't recall.

Q. You don't recall any that you did is what you're

saying?

A. No.  I'm saying I don't recall if we had talked on

social media since he had moved.

Q. You don't recall one way or the other?

A. Huh?

Q. So were you somewhat shocked to hear from him out

of the blue then?
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A. No, I wasn't, because we were friends, and I would

have loved to see him.  So it was a delightful surprise at

the time.

Q. And you said you don't know why he was coming to

Asheville?

A. I do not.

Q. So he came over to the house on the 2nd?

A. That is correct.

Q. About what time did he get there?

A. I would say about 9:00, ten o'clock.

Q. At night or in the morning?

A. At night.

Q. And was anybody else there?

A. Yes, Whitney and her child were there.

Q. Anybody else?

A. No, sir.

Q. Did he bring anyone else with him?

A. No, sir.

Q. So the two of you all went out to some bar?

A. Yes, sir.

Q. And what was the name of the bar?

A. Dalton's Distillery.  Adam Dalton's Distillery.

Q. And is this here in Asheville, or is it like in

the outskirts somewhere?

A. It's on Biltmore Avenue.
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Q. Still in business?

A. Yeah.

Q. Okay.  So your apartment was Patton Avenue, and I

think you said eight minutes out?

A. Eight to ten, depending on traffic.

Q. Is it like west of where we are, or east?

A. It's in West Asheville, so -- off Patton Avenue.

Q. You said this Adam Dalton Distillery, Biltmore

Avenue, that's --

A. Downtown.

Q. I'm from Hendersonville, forgive me.

A. Okay.

Q. So like south going towards Biltmore, or north

like going towards UNCA?

A. Like towards -- south going towards Biltmore.

Q. But is it in the Orange Peel thing?

A. It's like three buildings down from it, yeah.

Q. So when Kagan got to your place, how did he get

there?

A. He drove.

Q. Do you recall what he was driving?

A. I do not.

Q. Do you recall where he parked?

A. I do not.  I was inside my house when he parked.

Q. Do you guys not get in trouble for stealing
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people's parking spaces?

A. Not if there's anything vacant, no.

Q. So how long were you at your apartment before you

all went out?

A. Maybe an hour or two.

Q. So he got there at 9:00 or 10:00.  You were there

until --

A. The bar closes at 2:00, so we were there for an

hour or two.

Q. So probably around midnight you all left to the

bar.  Is that a fair guess?

A. Fair guess, yeah.

Q. And did you close the bar down, stay until they

closed?

A. I'm sorry, what?

Q. Did you all stay at the bar until they closed?

A. I believe so.

Q. And what vehicle did you all use to go to the bar?

A. His.

Q. You don't recall what kind of vehicle it was?

A. No, sir.

Q. Do you recall if it had front seats and back

seats?

A. It had front seats and back seats, yes.

Q. So it wasn't a pickup truck?
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A. No, it was not a pickup truck.

Q. And who drove to the bar?

A. He did.

Q. And who drove from the bar back?

A. He also did.

Q. So he drove the whole time?

A. Yes, sir.

Q. And you said you went to a friend's house before

you all came back to your apartment?

A. Yeah, we had stopped by an apartment.  It wasn't

to a friend's house.  We just left.  It was a very short

stop.  We were tipsy and not really sure what the point of

going there was, but that was along the way, so I figured I

would mention it.

Q. Was it your stop or his stop?

A. I'm sorry?

Q. He wanted to stop there, or you wanted to stop

there?

A. I wanted to stop there.

Q. Okay.  Do you recall at the bar in the bar parking

lot any kind of confrontation between you and some other

female?

A. Yeah.  There was a girl that had messed around

with a boyfriend at a time that I didn't like.  We had a

confrontation and drove off.  It wasn't physical.  It was
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just words were exchanged and we left.

Q. Do you recall her name?

A. I do not.

Q. But the fight was over a boyfriend/girlfriend

stuff, not drugs or anything else?

A. No, sir.  It was over her messing around with my

boyfriend.  It was an ex-boyfriend at the time, but still.

Q. Do you recall his name?

A. Yes, Luke Walter.

Q. Luke?

A. Luke Walter.

Q. So she may be why you were not seeing anybody at

the time then?

A. No.  I said ex-boyfriend.

Q. But you're saying you never got physical?

A. I'm sorry, what?

Q. You all never got physical with each other, you

and this girl?

A. No.  We just -- it was just words.  I said some

ugly words, she said some ugly words, and we left.  It

wasn't worth it.

Q. She's not why you all left the bar?

A. No.

Q. So did she leave before you all, if you remember?

A. Yes, yes.  They drove off.
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Q. Now, the stop going back to the house, it wasn't

to her place; was it?

A. No, it was to a friend's house that she was

supposed to be with.  I was supposed to go talk to my

friend, but I don't think she was there, so we left.

Q. So honestly, the conversation wasn't over you

looking to continue with her; right?

A. No.

Q. You went to where you thought she was going to be

to continue something?

A. Not with her.  She was with my other friend that I

wanted to go see, and she said she wasn't going outside and

so we left.  Not the original girl that I had an issue with.

Q. So did you all stop and get any food between the

bar and finally getting home?

A. Yes.  We stopped at a pizza place on Patton Avenue

where one of those videos were taken.

Q. Okay.  So did you all eat there, or you took the

food back to the bar?

A. Back to the house.

Q. Back?

A. Back to the house, since it was on our way to our

house.

Q. Do you recall who ordered what and who paid for

what?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   126Sylvan Pendragon - Cross by Mr. Edney

A. He went inside.  I didn't pay for anything.  He

went inside, he got food.  Came back outside and drove to my

house.

Q. So you made it back home around 3:00 or 3:15 you

said?

A. Well, yeah, about that time.  I can't give you an

exact.

Q. On direct examination, you said 3:00 to 3:15, so I

just want to make sure I heard you correct.

A. Yes, about 3:00 to 3:15.

Q. So you said you hung out, you all chatted.  I

assume you all ate the pizza?

A. To be honest, I don't remember eating it.  He was

so drunk, I tried to put him down a pillow and blanket to go

to bed so he could sleep off his drunk before driving to

court in the morning.

Q. So he was so drunk he didn't need to be driving

back to Greensboro, but you were fine with him driving

around Asheville.  You didn't offer to drive or say, "Let me

drive" --

A. I was drinking also.

Q. So you were as drunk as he was?

A. No, I wasn't, as we already stated.  I had less

drinks than he had.

Q. But in your opinion, you were less inebriated than
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him?

A. Yes, that is correct.

Q. So you let him drive because --

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Objection, Your Honor.

Argumentative.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Q. (By Mr. Edney)  If somebody was going to be pulled

over for drunk driving, you would rather it be him than you?

A. Well, sir, I don't have a license, so I couldn't

be driving regardless.  I could offer to call an Uber, but

at the end of the day it's his car, and he's going to drive

if he wants to.

Q. So I thought you said you had a car at the

apartment, because you had assigned parking spaces.

A. Yeah, I did.  I couldn't drive it though.  I don't

have my license.

Q. But you did have a car there?

A. Yes.

Q. Okay.  You said something about court in the

morning; is that what you said?

A. Yes, he said he had court in the morning.  And it

was already pretty late when we got there, so I wanted him

to sleep it off at least a little bit so he wasn't driving

completely drunk back to Greensboro.

Q. So did he have court in Buncombe or in Greensboro?
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A. It was Greensboro is what he told me.

Q. It was already after 3:00 in the morning, and he

would have had to have been in Greensboro for court --

A. At 9:00.

Q. -- six hours later?

A. Yes.

Q. And you told him to go ahead and go to sleep for a

while?

A. At least two hours.  He could have still made it

in time, but --

Q. So I think I just heard you say this attack lasted

35 minutes or so?

A. That's correct.

Q. And you said that he sent this text message at

5:02 a.m. shortly after he left; right?

A. Yes.

Q. I'm just kind of trying to go backwards a little

bit, so --

A. I received this when I was on the way to the

hospital.

Q. So did you ever that night offer to help him with

gas money, or did you ever give him any gas money to get

back?

A. Yeah, after he asked me -- or sorry, after he

demanded that I give him pussy or gas money and threw me on
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the ground, I threw my wallet at the door and said, "Get

out."  He could have taken all my money and drove off with

it, but instead, he continued to hurt me instead, so ...

Q. So did he take your money for gas?

A. No, he didn't.

Q. Did you ever do any kind of online money for gas

or anything?

A. Why would I?

Q. I'm just asking if you did or not.

A. No, sir.

Q. So at some point you say he left.

A. I'm sorry, what was that?

Q. At some point he left your apartment; right?

A. Yes.

Q. And you were with Whitney when he left; is that

what you said?

A. Yes.  After I finally got away from him, I woke

her up and her son, and she -- he followed us up there and

tried to explain that it wasn't what it looked like, and she

escorted him out of the house and locked the door.  I was

upstairs.

Q. And you stayed upstairs the whole time?

A. Yes.

Q. During that time, okay.

A. Yes.
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Q. Did you then call the Asheville Police Department?

A. No.

Q. Did you then call the Buncombe County Sheriff's

Department?

A. No.

Q. Did you call the ambulance?

A. No.

Q. Did you call 911?

A. No.

Q. Did you get on social media?

A. No.  I asked a friend to take me to the hospital,

where the police met me there.

Q. So you never got on social media between the

incident and going to the hospital?

A. No, I did ask a friend over social media to give

me a ride to the hospital, yes.

Q. You didn't say, "Whitney, can you take me to the

hospital"?

A. Whitney didn't have a car.

Q. But you did.

A. It was out of commission.  I had no license, sir.

Q. So now it's out of commission?

A. You didn't ask before.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Objection.  Argumentative.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.
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Q. (By Mr. Edney)  So who is the friend you called to

ask to take you?

A. My friend Sara.  She doesn't live here anymore.

Q. What is Sara's last name?

A. I believe it's Long.  I'm not sure.  I haven't

seen her in years.  I don't remember if that's her last

name.  We were never that close.

Q. You were close enough to call her in an emergency

to come help, but you don't remember her last name?

A. She was online and said she would come help me.

If you would like, I can look her up and ask her and give

you her last name.

Q. So did she live somewhere near you or something?

A. No.  I believe she lived in Leicester at that

time.

Q. Again, forgive me, I know Leicester Highway.  Does

that go to a place called Leicester?

A. Yes.  Leicester is off Leicester Highway.  It's

the whole area.

Q. Okay.

A. Which is off of Patton Avenue.

Q. So she came to your apartment and then drove you

to Mission Hospital?

A. Yes, sir, that's correct.

Q. By the time you got to the hospital, were you
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still under the influence of the alcohol that you had

consumed earlier?  Or had you sobered up, so to speak?

A. I sobered up considerably.

Q. And I believe you said you talked to several

people at the hospital; right?

A. That is correct.

Q. Hmm?

A. That is correct.

Q. I would ask you if you know the names, but if I

was in your shoes, I wouldn't know that either, so give

me -- three people, twenty people?

A. I don't know any of their names.  They were

doctors and nurses, police.  Someone came in and took

photos.

Q. Were they all -- how many medical doctors, if you

know?

A. I don't recall.  I was in shock still at this

point, so ...

Q. Can you say whether or not you were there to seek

medical help?

A. I was.

Q. And can you say whether or not in seeking that

medical help you were as honest as you could be with the

doctors and nurses in telling them what was going on?

A. I can.
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Q. So you were?

A. I was.

Q. Okay.

And I'm assuming they asked you follow-up questions?

A. As in?

Q. Well, you would say something and they would say,

"Well, what happened next," or something along those lines?

A. Yes.

Q. And you were able to answer those questions?

A. Yes.

Q. And the answers you gave were truthful?

A. Yes.

Q. And at some point, a police officer came there as

well?

A. Yes, sir.

Q. Do you recall that officer's name?

A. No, sir.

Q. Do you recall whether it was in uniform or plain

clothes?

A. He was in uniform.

Q. And did he ask you questions that way?

A. Yes, sir.

Q. And did you answer his questions?

A. Yes, sir.

Q. And were those answers truthful and honest?
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A. Yes, sir.

Q. Somebody at the hospital wanted to take pictures;

is that right?

A. That's correct, sir.

Q. And you allowed them to do that?

A. Yes, sir.

Q. Have you seen those pictures?

A. I don't believe so.

Q. Do you know whatever happened to those pictures?

A. I'm assuming maybe Amy has them or the hospital

has them.  I'm not sure.  I didn't press charges, so I

didn't collect any of that.

Q. So these pictures you have shown us today, State's

D-1 --

A. What was the question?

Q. I want to make sure you know the picture I'm

talking about.

A. Yes.

Q. Okay.  So that picture was taken by who?

A. Myself, sir.

Q. And it doesn't have a time stamp.  Do you know

what time it was taken?

A. Right after the attack, sir.

Q. And what did you use to take the picture with?

A. My phone, sir.
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Q. And what kind of phone?

A. IPhone.

Q. IPhone.

And what was the lighting around the picture in the

room?

A. I had a lamp on in the room.  That was it.

Q. Did you have the flash on?

A. I don't recall.

Q. Did you provide this photograph to the District

Attorney's office?

A. Yes.  I had originally given them to the Detective

Butterfield that was on the case, and I believe I also gave

them to her.

Q. So did you allow Butterfield to download from your

phone, or how did you get them to him?

A. I sent them via text message.

Q. So when you do a text message, does it limit the

number of megapixels for the quality of the photograph?

A. Sir, I don't know anything about that kind of

technology.

Q. But you got Snapchat and Facebook and everything

else, but you don't know this?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Objection, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  I don't think that's a complete

question.
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MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I'll withdraw the question, Your

Honor.

Q. (By Mr. Edney)  So you don't know anything about

the mechanics of the phone and the quality of the

photographs?

A. That's correct.

Q. Well, do you still have that phone with those

original photographs in it?

A. I took the pictures on Snapchat, so they will

forever be in my Snapchat saved memories.  I do not have the

same phone though.

Q. So you uploaded this photograph to Snapchat?

A. I saved it from Snapchat, and Snapchat can keep

all of your pictures that you have saved in their memories

on the app.

Q. So did you take the picture with the camera of the

phone and on the phone -- on the camera app., or through the

Snapchat app.?

A. I took it through Snapchat app.

Q. And is that the same way you took the other

State's exhibits through the Snapchat app.?

A. Yes, sir.

Q. And State's Exhibit E was also taken right after

the incident?

A. May I see the picture?
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Q. (Displays to witness.)

A. Yes, sir.

Q. And you took that photograph?

A. I don't recall if I took the photograph or if

Whitney did.

Q. But one way or the other, it was taken within

minutes of the altercation?

A. Yes, sir.

Q. And 1-C, that was also taken within minutes of

what happened, or not?

A. Can I see the picture?

Q. (Displays to witness.)

A. Yes.  All the pictures of my neck were taken

within minutes, unless you have the ones from the hospital.

Q. So the two without anything on them, those are

from Snapchat, or are they from Facebook or Instagram?

A. The first one, like I said, I don't recall if

Whitney took it or I did, so I'm not sure what app. it's

from.  

The second one, may I see it?

Q. (Displays to witness.)

A. That one was on the Snapchat, off my Snapchat,

yes.

Q. Was this one also on Snapchat?

A. Yes, sir.
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Q. So if you know, can you tell me why we have

information on this one and we don't on this one?

A. I downloaded that picture to my phone so I could

send it to her.  I only used that one so you have a time

stamp on it to prove what happened when it did.

Q. Did the detective tell you to do that, or is that

just what you thought of doing?

A. I did it myself.

Q. So the police officer you spoke with at the

hospital was in uniform, and you gave him a statement of

what happened; right?

A. Yes, but I did not say names.  The friend that I

was with said Kagan's name.  I didn't press charges.  I only

told him what happened and then the injuries I sustained.

Q. Did you see him making notes of while you were

talking?

A. Sir, I don't remember.  Like I said, I was in

shock still.

Q. Did you see him recording your statement at all?

A. Sir, I don't remember.  I was in shock still.

There were many people in the room trying to doctor me and

take pictures and talk to me.

Q. So when do you think you no longer were in shock,

as you say it?

A. I'm still in shock, sir.  Like, I'm still in
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shock.

Q. So the hospital released you within four hours or

so of you getting there?

A. I believe so, yes.  I didn't spend the night

there.  I woke up the next day at my house.

Q. Do you recall if this same person drove you back

home, or if somebody else drove you back home?

A. She drove me back home.

Q. So she stayed there the whole time?

A. Yes, sir.

Q. Was she in a room with you during the time that

all these other folks were doing stuff, or did they make her

wait outside?

A. I don't recall.

Q. Do you recall what day of the week this was?

A. No.

Q. Do you recall whether or not you were supposed to

go to work the next day?

A. Yes.  I do recall I didn't go to work the next

day, but I went the day after.

Q. Were you scheduled to work the next day and didn't

work, or were you just happened to be off the next day?

A. I was scheduled the next day.

Q. Do you recall what your shift would have been?

A. Open to close.  So around 9:00 a.m. until 10:00,
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11:00 p.m.

Q. Long shifts.

A. Yep.

Q. So was it a habit of going out and drinking until

2:00 or 3:00 in the morning and then going to work the next

day?  Was that something you did a lot?

A. No, sir.

Q. So after you left the hospital, who was the next

person to contact you as far as -- was it this Butterfield

or was it somebody -- another patrol officer?

A. Detective Butterfield.

Q. And when did he contact you?

A. A few days after.

Q. When you say, "a few," like two or three, or like

seven or ten?

A. I don't recall.  The following few weeks he

contacted me.

Q. So did he come to your house to see you, or did he

come to your work?  Did he have you come downtown?

A. I came to his office.  He reached out, and I came

to his office.

Q. Is that the building that's got the fire

department in it?

A. Yes, sir.

Q. So you were in an interview room with him?
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A. Yes.

Q. And do you recall whether or not he videoed that

interview?

A. I don't think it was videoed.  I believe it was

tape recorded.

Q. How many different interviews did you do with him,

if you recall?

A. I believe just one, and he had tried to reach out

for another one, and I declined.

Q. Did he ever provide you with a copy or a

transcript of your interview with him?

A. No, sir.

Q. In preparing for today, did you go back and read

any information, looked at any pictures, listened to any

tapes or anything?

A. Again, I didn't have any of that information to go

look at, so no, sir.

Q. So you didn't do anything to prepare for today at

all?

A. I mean, me and Amy have met a few times.

Q. Okay.  So you and the prosecutor have talked a few

times?

A. Yes, sir.

Q. Would she come to your place, or would you come

down here?
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A. I came to her office.

Q. And when was the most recent?

A. This past week.  I don't recall which day it was.

Q. One day last week?

A. Yeah.

Q. And the time before that, was that within the last

month or the last three months?

A. It had been about like three weeks, a month before

that.

Q. And you said you saw her a few other times before

that?

A. No, only twice.

Q. For a few minutes twice?

A. Yes.

Q. And during those, did she provide you anything to

look at to review, or was it just you and her talking?

A. She showed me the pictures of what happened to me

to convince me to testify today.

Q. The same pictures we have looked at so far?

A. Yes.

Q. And did you watch the videos that we have watched?

A. Yes, I watched them before I came in here today

and testified.

Q. So you watched them today before you came in, or a

different day?
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A. Just before I walked into this room, I watched

them.

Q. Did you watch them by yourself or with somebody

else from the DA's office?

A. I believe it was Andrea that was with me, I

believe is her name.

Q. And did you and Andrea -- I don't know how to say

her name.

A. I believe it was Andrea.

Q. Did you all discuss what was on them or --

A. Nope.  She just said that she needed me to sign

the CD saying that I watched it.

Q. So when you talked with Butterfield -- I hope I'm

saying this right --

A. Butterfield.

Q. I don't want it to be Butter something else and I

am making a fool of myself.

Were you as honest with him as you could be?

A. Yes, sir.

Q. You didn't deceive him or intentionally say

anything that you didn't think was the truth?

A. No, sir.

Q. And when you spoke with the prosecutor, again were

you open and honest and told her the truth?

A. Prosecutor?
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Q. Amy.

A. Yes.  Yes, sir.

Q. Now, your friend Whitney, you and her maintain a

relationship now?

A. Yes, sir.

Q. How often do you see and speak with her?

A. We see each other at least twice a month.  We

speak weekly, but not in the past couple of weeks we haven't

seen each other much.

Q. Do you know whether or not she still works at

Subway?

A. No, sir, she does not.

Q. Do you know what she's doing for a living now?

A. I do not, sir.

Q. Do you know what Facebook Live is?

A. Yes, sir.

Q. Explain to me what it is.  I think I know, but I

may not.

A. You can go on Facebook Live, it's a live stream.

It just records you live basically.  You can delete it after

or keep it up.  It's just having your Facebook friends watch

what you're doing in live time.

Q. And do you do that quite a bit?

A. No.

Q. Do you do it some?
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A. No.

Q. Have you ever done it?

A. Yes.

Q. When is the last time you did it?

A. Say about 2017.

Q. 2017?

A. I believe so.

Q. So does this Snapchat app. have a similar thing?

A. I don't believe so.

Q. If it does, you've never used it to do a live

video?

A. No.

Q. What about Instagram, does it do the live?

A. It has live, but I don't do that either.

Q. Have you ever done it?

A. On Instagram, no.

Q. So on any other type app., have you done this live

stuff since 2018?

A. No.

Q. Have you participated in any that Whitney was

doing?

A. Possibly, yes.  She does do lots of lives or has

in the past, and I may have appeared in some.

Q. Now, are those ones that she sells, or is that

something different?
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A. What do you mean?

Q. The videos that she's doing that you have been in,

are those downloaded and then offered for retail or sale?

A. No.

Q. So have you on any social media account that you

recall been in front of a mirror doing your makeup and while

you're filming?

A. Yeah.

Q. But it would have been 2017 or before?

A. Yes.

THE COURT:THE COURT:THE COURT:THE COURT:  Mr. Edney, since we started a little

bit early, is this a good stopping time so we can take a

lunch break?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Yes, ma'am, that's a good idea.  Thank

you.

THE COURT:THE COURT:THE COURT:THE COURT:  So we're going to take our afternoon

lunch break at this time.  Please be back in the jury room

by 1:30.  We'll start back here at 1:30.  You can leave your

notepad and everything in your envelopes here.

We'll be back in the jury room by two o'clock.

(Whereupon, the jury exited the courtroom at

12:01 p.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  One of the jurors had a real estate

closing.  Didn't know if she could get back by 1:30.  All

right, so we will be in recess until two o'clock.
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(Whereupon, a luncheon recess was held from

12:02 p.m. until 1:57 p.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, what was the --

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.

The length of the cross-examination has gone

longer than anticipated.  I have a witness who has flown in

from Raleigh who tells me she's leaving tonight, regardless

of what happens.

I have another witness, Whitney Hill, who

theoretically should be a fairly short witness since she

only was there for about two minutes.

I am asking the Court to stop the cross-

examination of Sylvan Pendragon at this time and do the

direct examination definitely of Erica Thiel, who is the

SANE nurse, and then to try to do Whitney Hill, if we can,

prior to Your Honor having to leave.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  So what's the defense response?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  When she means "stop," I assume she

means pause and restart later.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Of course.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I'm fine with that, Judge.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  All right.  So who do we

have -- it's the SANE --

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  The forensic nurse examiner.  Her

name is Erica Thiel.  Because there was not any -- because
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it's an attempted sexual assault, there's not the usual

pelvic exam and things of that nature, so it really comes

down to the photographs and the injuries that she observed.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  So I'll just let the jury know

that we've got a witness here from out of town so we're

going to take her out of order since she's got a limited

time that she can be here, and that we will resume with the

testimony of Ms. Pendragon after we complete that witness.

And you said the other person we have here is Whitney --

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Is Whitney Hill.  She's the

roommate, as you may recall.  She has to leave about the

same time as Your Honor to pick up her child.  If we finish

Ms. Thiel in an hour, that will still give us another hour,

and I think we can get Ms. Hill in.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  That would be amazing.  Thank you.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, that's fine.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I'll let them know, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  If everyone is ready, we can

have the jury brought in.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I want to bring one point, I want to

make sure.  When the DA was doing the slide show, I think

there were two pictures that were not part of the exhibits.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I think one of them was a full

front face.  I noticed that too.  I can either move to admit
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that or I can -- I'm not going to show that slide show.

It's up to you --

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  You're not going to use it in closing?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I'm going to use pictures in

closing, but probably not that -- it's just a horrendous way

to have to proceed.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Don't use anything that you're not

going to admit, so if you're not going to use them --

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Of course.

(Whereupon, the jury entered the courtroom at

2:02 p.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, members of the jury, the State

has an out-of-town witness and another witness that they

need to call today, so the parties have agreed to suspend

Ms. Pendragon's testimony to allow the other two to testify,

and then we will resume with Ms. Pendragon's testimony after

that.

So at this time, the State may call your next

witness.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.  The State

at this time calls Erica Thiel.

(ERICA THIEL, 

having been called as a witness for the State at 2:03 p.m., 

was sworn and testified as follows:) 

DIRECT EXAMINATION BY MS. BROUGHTON:   
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Q. Good afternoon.  Please state your name.

A. Erica Thiel.  E-R-I-C-A.  T-H-I-E-L.

Q. And how are you currently employed?

A. I'm a stay-at-home mom right now.

Q. And were you employed in December of 2018?

A. Yes.

Q. In what capacity?

A. Forensic nurse at Mission Hospital.

Q. And how, if at all, is a forensic nurse different

than a regular nurse, for lack of a better word?

A. We receive special training in how to collect

evidence and assess victims of domestic violence for sexual

assaults.

Q. So let's start by talking about your nursing

training in general.

Can you describe your education and training for the

jury, please.

A. I received my associate's degree in nursing, and

I'm a registered nurse.

Q. And what's the specialized training in forensic

nursing?

A. Specialized training involves course with clinical

requirements, having to perform evidence collection.  Takes

about six months to a year extra.

Q. And what exactly does a forensic nurse do?
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A. We see -- mainly we see victims of sexual assault

or domestic violence.  Sometimes child abuse, neglect, elder

abuse.  And we get a history, typically medical, legal, and

to assess injuries or to be able to collect evidence from

victims.  We take photographs.  We can treat certain

injuries, and we also refer if they need more treatment.

Q. And who were you working for in December of 2018?

A. Mission Hospital.

Q. And in your capacity as a forensic nurse, do you

have any affiliation with the District Attorney's office or

law enforcement?

A. No.

Q. So when you collect evidence, are you collecting

it for any particular advocacy reasons?

A. No.  It's just for the victim, if they would like

the evidence collected, and then we send it to the State

lab.

Q. Approximately how many forensic examinations do

you think you completed by 2018, December of 2018?

A. I would say somewhere between 200 to 300.

Q. And is there a difference in the way that you

collect evidence in a sexual assault as opposed to an

attempted sexual assault?

A. It depends on the victim's statement and what has

happened.  That is a case-by-case basis, and it directs me
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on where I need to collect evidence and how my assessment

needs to go.

Q. Well, in general, what does a sexual assault exam

consist of?

A. A sexual assault exam consists of a sexual assault

evidence kit where you get swabs of the vaginal canal or

oral swabs, rectal swabs, anywhere there was kissing on a

victim, or any type of fluid on the victim.  We typically

swab that and send it for evidence.

Q. And you said a few seconds ago that your

examination is directed by the statement of the victim?

A. Yes.

Q. So what does that mean in general?

A. I get the victim to tell me exactly what happens,

and then that lets me know what areas I need to look at and

where I need to collect evidence.  It helps me direct my

examination.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  May I approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

Q. (By Ms. Broughton)  Handing you what has been

marked as State's Exhibit 3.  Can you identify this

document, please?

A. This is my forensic examination chart from the

hospital.

Q. And did you enter the notes that would have made
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up that chart?

A. Yes.

Q. And are those records maintained in the ordinary

course of business by Mission Hospital?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, the State would ask to

admit those business records at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I do, because I'm not sure if it's

part of the full load of records you gave me or not.

(Mr. Edney reviews documents.)

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Judge, I withdraw the objection.  I'm

not surprised by anything that's in this.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Exhibit 3 is admitted.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.

Q. (By Ms. Broughton)  Okay, so what exactly does

this record consist of generally?

A. A medical -- it includes medical questions and

also assessments on the patient's body, what I see.  I

include questions that we have in our assessment, and then

also a history.  I take down a statement.

Q. Is this the record for Sylvan Lua Pendragon?

A. Yes.

Q. And what is the date of service?

A. December 3rd, 2018, at around 9:24 a.m.
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Q. And is 9:24 the time you performed the exam, or

the time that you made the record?

A. That is the time that I started the exam.

Q. And according to this record, was a law

enforcement officer on scene?

A. Yes.

Q. Who was that?

A. Officer Jackie Miller.

Q. And would that officer have been present during

your exam, or just present in the hospital?

A. Just present in the hospital.

Q. Moving on to page 2 of 6.  When -- according to

the victim, when did the incident occur?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Objection.  I'll ask for an

instruction on corroboration.

THE COURT:THE COURT:THE COURT:THE COURT:  The Court will -- these are statements

that Ms. Pendragon has provided in the course of medical

treatment to the -- to Ms. Thiel, so they would be

admissible under the Rules of Evidence.  So overruled.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.

Q. (By Ms. Broughton)  What was the date and time of

the incident according to the victim?

A. December 3rd, 2018, around 2:00 a.m.

Q. And where did she say was the location of the

incident?
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A. Her home.

Q. And was she able to name a suspect at that time?

A. Yes.

Q. And what was the approximate age of the suspect?

A. Twenty-seven.

Q. And what was the name of the suspect?

A. Kagan Fransas.

Q. And how did she describe her relationship with the

suspect?

A. Friend.

Q. Now, the next thing listed is a danger assessment.

What is a danger assessment?

A. A danger assessment is preselected questions that

typically law enforcement uses, or we also ask to give us an

idea of how the level of danger a victim is in, if they're

with a partner that uses certain criteria to let us know and

also let the victim know their level of danger score.

Q. And in this case, we're dealing with a friend, not

a romantic partner, so that would have made the danger

assessment fairly low?

A. Yes.

Q. However, referring to question 18, what did you

ask there?

A. "Do you believe he is capable of killing you."

Q. And what did she answer?
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A. "Yes."

Q. A little bit further down, it says,

"strangulation."  How did the victim answer, under question

20?

A. Oh, she was strangled by the -- by him.

Q. Now, under the next section, "method and/or manner

of strangulation," what was the first question you asked?

A. "How many times was the patient strangled during

the incident."

Q. And what was her answer?

A. "Three or more."

Q. What was the next question you asked?

A. "How was the patient strangled."

Q. And what was her answer?

A. "Two hands from the front."

Q. What was the next question?

A. "How long did the incident last."

Q. And what was her answer?

A. "Minutes."

Q. When you asked how many minutes, what was her

answer?

A. "Seven minutes."

Q. The next question you asked was, "Did the suspect

use a ligature."  What's a ligature?

A. Typically a type of rope or a belt, some long

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   157Erica Thiel - Direct by Ms. Broughton

string-like substance.

Q. And she answered, "No"; is that correct?

A. Yes.  She answered, "No."

Q. You next asked, "Was the suspect wearing a ring

during the incident."  What was her answer?

A. "Yes."

Q. And what is the significance of a ring?

A. Rings can sometimes leave indentions or marks or

punctures, so that's definitely important information.

Q. What was the next question that you asked?

A. "How hard was the grip or pressure."

Q. And what did she answer?

A. "Ten."

Q. And out of -- what was the scale that's out of?

A. It's a scale from one to ten, ten being highest.

Q. And what was the next question you asked?

A. "How painful was it."

Q. And what was her answer?

A. "Ten."

Q. Again, that's a scale of one to ten?

A. Yes.

Q. What was the next question?

A. "What did the patient think was going to happen."

Q. And how did she answer?

A. She said, "I thought I was going to die."
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Q. What was the next question you asked?

A. "What did the suspect say while he was strangling

the patient."

Q. And what did she say?

A. "Said I was a stupid bitch and I did this to

myself."

Q. And the next question looks like it was, "What was

the suspect's demeanor or facial expression."  Did ask you

her that?

A. Yes.

Q. And how did she answer?

A. She said, "Evil."

Q. And what was the next question you asked?

A. "What made the suspect stop."

Q. And what did she say?

A. She had no idea.

Q. What was the next question you asked?

A. "Where is the suspect now."

Q. And what did she say?

A. "Greensboro."

Q. Okay.  So that was just a question and answer

period with you and the victim?

A. Yes.

Q. Did you have the opportunity to observe symptoms

and take general observations of her condition?
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A. Yes.

Q. Did you make any observations with respect to her

breathing changes?

A. She -- she seemed to be having some difficulty

breathing, but the signs and symptoms that are here,

breathing changes, those pertain to what she experienced

as -- while right after the incident happened and after

that.  That includes right after and up to.

Q. Okay.  So that's not what you observed in the

hospital.  That's what she experienced during the incident?

A. Yes.

Q. Okay.  So how did she describe her breathing

changes during or immediately following the incident?

A. Difficulty breathing, hyperventilation, and unable

to breathe.

Q. Would she have used the word "hyperventilation",

or is that just something she described and then you

selected the word?

A. Those are responses that we can get, because

sometimes people don't understand what we mean when we say

"difficulty breathing."  There's different areas of

difficulty breathing, so we usually explain to them.  That

way they can say -- explain to us what they're feeling, and

we know what they mean by that.

Q. Did she describe any voice changes?
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A. Yes.

Q. What did she describe?

A. Raspy voice, hoarse voice, coughing, and unable to

speak.

Q. And do you recall if you were able to actually

make those observations?

A. Her voice was hoarse.

Q. What behavioral changes did she report?

A. Agitation and disorientation.

Q. Did she report anything else, any other symptoms

that she was experiencing?

A. Trouble swallowing, painful swallowing, and nausea

and vomiting.

Q. Okay.  Now, it looks like the next examination

that you conducted was a cranial nerve assessment grid.

What is that?

A. That is an assessment where we check different

spots on the face or vision to help us to determine if

there's any nerve damage that has resulted from the

strangulation.

Q. And it looks like everything was intact with one

exception concerning the optic nerve.  What observations did

she -- what did she express concerning her optic nerve?

A. When I checked her peripheral vision, she wasn't

able to see it clearly, and it was increasingly becoming
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blurry.

Q. So that wasn't just something she reported, that

was actually an observation that you were able to make?

A. Yes.

Q. Now, the next assessment that you did was a

physical assessment.  What does that consist of?

A. Head-to-toe assessment looking at her skin, asking

her if there's any pain, anything that she feels.  That way

I can double check it.

Q. Okay.  Did you conduct an assessment of her head?

A. Yes.

Q. What did you observe?

A. I observed swelling, and she reported pain.

Q. Did she say specifically -- and it might be hard

based on this record -- but where she was experiencing pain?

A. I think it was all over.  Just a generalized pain

all over, because she did express headache.

Q. What did you -- what symptoms did you observe of

her face?

A. She had redness and petechia, and she reported

pain, and she was flushed.

Q. So is the medical word for redness "erythema"?

A. Yes.

Q. And what are petechia?

A. Pinpoint little red dots that come when you
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constrict the blood flow or muscle.  Typically it happens a

lot with strangulation.

Q. And why does restricting the blood cause these

pinpoint --

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  I'll object, Judge.  She's not been

qualified as an expert.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, she observed them.

She has to know what they are.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  She can observe it's a blue sky --

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q. (By Ms. Broughton)  Snarky comments aside, did you

observe any abrasions?

A. She had abrasions to her chin and neck.

Q. And did you observe any other swelling?

A. She had a laceration in her mouth, and pain and

swollen lips.

Q. And it looks like you made some other notes about

other symptoms that she was experiencing.  What did you

note?

A. She had difficulty hearing out of her left ear.

It didn't sound as clear, and vision was becoming

increasingly blurry.

Q. And you said that you noted -- where specifically

did you note the petechia?
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A. Around her eyes.

Q. Okay.  So did you ask her for a history of the

incident?

A. Yes.

Q. And what was the history that she gave you?

A. "Patient states this whole thing started because I

didn't want to have sex with him.  He kissed me and I told

him to stop.  He had been drinking a lot and was really

drunk.  He had bought me my favorite beer.  We were sitting

close together on a couch.  I told him he could sleep on the

couch so he could get some rest before he had to drive back

to Greensboro.  He got super angry and took a plastic toy

slide that's in our living room and threw it at our

Christmas tree.  Then he threw me on the ground and started

strangling me."

"He strangled me like two or three times.  One time I

passed out and came to as he threw me up against the wall.

I saw stars and him coming towards me saying something, but

I couldn't hear him and I couldn't move.  I was screaming

'help' and my roommate Whitney's name, but she couldn't hear

me.  She sleeps with a fan and some soothing sound noise

machine for her baby."

"I kept trying to go up the stairs, but he kept

dragging me down the stairs.  He dragged me down the stairs

like three times.  He said he wanted money for the drinks he
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had bought me, and my rent money was on the table.  At one

point he picked it up and threw it at the door, which

doesn't make sense.  I can't really hear out of my left ear

anymore, and my vision is getting very blurry, and I have

perfect vision."

"I thought he was going to kill me.  He kicked me and

punched me.  I finally made it to my roommate's room and got

her up, and he came in there, to which I thought was really

inappropriate.  She somehow got him out of the house.  I

don't think he wanted her baby to wake up and see anything

he was doing.  My nose was bleeding, but I cleaned my face

up, but my lip kept bleeding."

Q. It looks like in addition to the physical

assessment, you did a general physical examination.  What is

the difference between the two?

A. This other one might be -- there's one that's

linked when you do strangulation.  It's more in depth.  So

if you ever click on any type of strangulation, it brings up

another more in-depth physical, so that's why there's two on

here.

Q. What was the -- was there anything abnormal in her

general physical examination with respect to her vital

signs?

A. No.

Q. And it looks like you noted again some additional
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specific notes.  What did you note there?

A. "Swelling and pain noted on palpation of head.

Petechia noted on skin around eyes.  Patient complained of

difficulty hearing out of left ear.  Nose bleed.  Mouth

swollen with laceration to inner lip.  Neck has abrasion and

bruising."

Q. What did you note with respect to her general

appearance?

A. "She was tearful, disoriented, cooperative,

disheveled, unkempt.  Noticed difficulty in moving any

direction with facial grimacing and moaning frequently.

Some difficulty recalling events due to passing out during

altercation.  Difficulty talking due to lip swelling and

laceration on lip."

Q. What is a neurological grid?

A. That's if someone is able to swallow correctly or

tell me the date and time, general things.

Q. And her neurological grid was normal?

A. Yes.

Q. And what is HEENT grid?

A. That has to do with the head area.

Q. And since you made the observations about her

petechia and pain, things like that, how did you describe

her head, eyes, ears, nose, mouth, and neck?

A. I labeled them all abnormal.
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Q. And what is an "other body symptoms grid"?

A. That's just checking breathing, heart, abdomen,

back, extremities, skin, just the major.

Q. And those were normal?

A. Yes, everything but skin.

Q. And what would have made the skin abnormal?

A. The abrasions, the lacerations, the bruising.

Q. I'm getting close to the end.  

What does aftercare refer to?

A. That's where we put any type of x-rays or anything

like that, any tests that we performed, and also includes

follow-up care or other needs that the patient needs.

Q. Okay.  And what's listed for aftercare in this

case?

A. She had an x-ray of her right forearm.  Ultrasound

of her left carotid.  And both were negative.

Q. And do you know what was the purpose of -- and

it's okay if you don't -- what was the purpose of looking at

her carotid?

A. That is always done after somebody reports being

strangled.

Q. Did you take photographs during this examination?

I would direct you to page 5 of 6.

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  May I approach, Your Honor?
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THE COURT:THE COURT:THE COURT:THE COURT:  You may.

Q. (By Ms. Broughton)  I'm handing you what will be

marked as State's Exhibit 4.

Is that a photograph that you would have taken?

A. Yes.

Q. Does it fairly and accurately represent the way

the victim looked at the time you took the picture?

A. Yes.

Q. Do you see petechia in this photograph?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, the State would ask

that it be admitted at this time.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No, ma'am.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  And published.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted and published.  

Q. (By Ms. Broughton)  It's a little bit far for the

jury.  Can you explain where you see petechia and what

you're looking at specifically?

A. Petechia is around her eyes.  It's very small,

very pinpoint little red -- almost little tiny little

blisters that you would see under the skin.

Q. Next I'm going to draw your attention to State's

Exhibit 5.  Is this a photograph that you took?

A. Yes.
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Q. And what are we looking at here?

A. This is the laceration on her inner lip.

Q. And can you -- is that a fair and accurate

representation of the way her lip looked at the time you

took the picture?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  State would ask to admit and

publish, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Any objection?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.

Q.  (By Ms. Broughton)  Can you please show the jury?

A. It's -- there's a laceration right there.

Q. So the blood on the outside of her lips, was that

cuts on the outside or just dried blood?

A. It was dried blood.

Q. Okay.  Handing you what will be marked as State's

Exhibit 6.  Did you take that photograph?

A. Yes.

Q. And what does it depict?

A. This is her.

Q. Just show me for now.

A. This is the left side of her neck.

Q. And does that picture fairly and accurately

represent the way her neck looked at the time you took the
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picture?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  State would ask to admit and

publish, Your Honor.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted, and it may be published.

Q. (By Ms. Broughton)  Now, did you take measurements

of those injuries?

A. Yes.

Q. And what is the purpose of taking the

measurements?

A. We just -- if we have -- if it's ligature, we

always like to know what the measurement is of the injury.

That way we can see on photos exactly how big it was.

Sometimes photos don't exactly tell you how big an injury

is, but if you lay measurements on it and you get a better

idea.  And then also if we -- if any ligature is used, you

can measure and correlate.

Q. I'm handing you what will be marked as State's

Exhibit 7.  Can you identify that photograph?

A. Left side of her neck.

Q. And is it with a measuring object?

A. Yes.

Q. Does that photograph fairly and accurately

represent the way her neck looked with the ruler next to it
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on the date you took the picture?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  State would ask to admit and

publish, Your Honor.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.  And you may publish.

THE WITNESS:THE WITNESS:THE WITNESS:THE WITNESS:  (Displays to jury.)

Q. (By Ms. Broughton)  Handing you what will be

marked as State's Exhibit 8.  What is that a photograph of?

A. This is the back of her left ear.

Q. And why did you take a picture of the back of her

left ear?

A. There's typically bruising or bruising may come

up, so that's -- we always take pictures there because

bruising does have a tendency to show up later.

Q. And does that picture fairly and accurately depict

the way the back of her ear looked on December 3rd at the

time you did the exam?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  State would move to admit and

publish, Your Honor.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted, and you may publish.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  And, Your Honor, when this is

done, if I could have permission to hand the photographs
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around so the jury can inspect them since they're small.

THE COURT:THE COURT:THE COURT:THE COURT:  Yes.  We can -- you can hand them to

the bailiff, and the bailiff will give it to them to pass to

the jurors.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you.

Q. (By Ms. Broughton)  Handing you what will be

marked as State's Exhibit 9.

What are we looking at here?

A. This is her right arm.

Q. And why would you have taken a picture of her

right arm?  Are there any injuries?

A. It looks like there's a bruise or a redness,

swelling.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Objection to what it looks like.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

Q. (By Ms. Broughton)  Does that photograph fairly

and accurately represent the way her right arm looked at the

time you did the examination?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  State would ask to admit and

publish.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted, and you may publish.

Q.  (By Ms. Broughton)  Handing you what will be marked

as State's Exhibit 10.  What is that a photograph of?
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A. Right wrist.

Q. And is that the same -- it's just a bigger picture

of what you had already taken a photograph of?

A. Yes.  This is actually a closeup.

Q. Okay.  And does that fairly and accurately look

the way her arm looked on -- excuse me, her wrist looked on

that day?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  State would ask to admit and

publish, Your Honor.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.  You may publish.

Q.  (By Ms. Broughton)  I'm handing you what will be

marked as State's Exhibit 11.  What are we looking at there?

A. These are both of her legs.

Q. And does that photograph fairly and accurately

depict the way her legs looked on the date you took the

photograph?

A. Yes.

Q. Are there any injuries on her legs?

A. Redness and abrasions.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  The State would ask to admit and

publish, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.  You may publish.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   173Erica Thiel - Direct by Ms. Broughton

Q.  (By Ms. Broughton)  Now, did you measure the

injuries on her legs as well?

A. Yes.

Q. Showing you Exhibits 12 and 13.  What do those

pictures show?

A. One is of her left knee and one is of her right

knee.

Q. And what else is in that picture?

A. The scale, and this is a scale with closeup.

Q. When you say "scale," what do you mean?

A. The measurement device that we use.

Q. And does that photograph -- both of those

photographs fairly and accurately depict the way her knees

looked on the date you did the exam?

A. Yes.

Q. Okay.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  The State would ask to admit and

publish, Your Honor.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.  You may publish.

Q.  (By Ms. Broughton)  Two more.  Handing you what

will be marked as State's Exhibit 14.  What is this a

photograph of?

A. Her neck.

Q. And did you ask her to tilt her head in a certain
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direction?

A. Yes.

Q. Why was that?

A. So I could get the underneath of her neck, under

her chin.

Q. And does this photograph depict any obvious

injuries?

A. Yes.

Q. And where are they located?

A. Under her chin, down her neck, and on the left

side of her neck.

Q. And does this photograph fairly and accurately

depict the way her -- underneath her chin and neck looked on

the date you did the exam?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  The State would move to admit and

publish, Your Honor.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.  And you may publish.

Q. (By Ms. Broughton)  And, finally, handing you what

will be marked as State's Exhibit 15.  What is this?

A. This is a picture of the left side of her face.

Q. And is there any injuries on this photograph?

A. Yes, redness, and the petechia.

Q. And does this photograph fairly and accurately
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depict the way that side of her face looked on the date you

did the exam?

A. Yes.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Move to admit and publish, Your

Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  So admitted.  You may publish.

I'm sorry, yes?

JUROR 1:JUROR 1:JUROR 1:JUROR 1:  I would like to first see in that series

the petechia.

THE COURT:THE COURT:THE COURT:THE COURT:  Actually, she's going to hand those to

the bailiff.  The bailiff is going to be passing those to

all the jurors in just a moment.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Since we're out of order, we

hadn't marked them.

THE COURT:THE COURT:THE COURT:THE COURT:  Why don't you start handing them

around.

(Bailiff distributes exhibits to the jury.)

Q.  (By Ms. Broughton)  To your knowledge, did Ms.

Pendragon see a doctor that day?

A. Yes.

Q. And would that have been before she saw you or

after she saw you?

A. Typically sometimes it's both.  They usually pop

in for a quick one, and then if I show up, they usually --

they usually come in, make sure they're not in any
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lifesaving need, and then they let me do what I need to do,

and then they sometimes come back in.  We work together.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I don't have any further questions

of this witness, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Any cross?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Yes, ma'am.

CROSS-EXAMINATION BY MR. EDNEY: 

Q. Good afternoon.  So you obtained an associate's

degree in nursing.  When?

A. 2007.

Q. And where at?

A. Greenville Tech.

Q. You said you're an RN?

A. Yes.

Q. An associate can have an RN?  So can a bachelor?

So can a master?

A. Yes, it's the same.  Registered nurse is a

registered nurse.

Q. There's a nurse below registered nurse, or there

used to be.

A. It's called an LPN, licensed practical nurse.

Q. Those are kind out of fashion I'm told; right?

A. Yes.

Q. Okay.  So you graduated Greenville Tech in '07.

You came straight to Mission from then?
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A. Yes, I did work at Mission for probably about a

year, and then I went to Spartanburg Regional, worked there.

Then I did travel nursing for a little bit.  Then made my

way back.

Q. So you're from this area?

A. Yes.

Q. Okay.  So in 2018, you were working at Mission

Hospital; right?

A. Yes.

Q. Were you there as a travel nurse, or had you come

back and were there full time?

A. I was there -- yes, just as a forensic nurse.

Q. Okay.  Is there a specific certificate or degree

or certification to be a forensic nurse?

A. Yes.

Q. When did you obtain that?

A. I became a -- I was able to practice as a forensic

nurse in 2011.  And then I became board certified in 2016.

Q. And so in 2016 is when you, I guess, had all the

classes and whatever and you regularly take a test to be

board certified?

A. Not the classes.  To become board certified, you

have to practice as a forensic nurse for at least three

years, have so much experience, and then you take a test,

and if you pass it, then you get a national certification.
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Q. Okay.  So is your RN national, or is it just

regional or local, whatever?

A. It's a national, but it's -- you take it -- you

take your registered nurse test in the state that you live

in.  So I had my North Carolina state board give me my

registered nurse license.

Q. And then other states accept it, so to speak?

A. It depends.  Most states do.  It's called a

compact license where you can go practice in other states

that adopt the compact license.  Most states are in that.

Q. Especially now I would expect.

A. Yeah.

Q. So now you're living -- well, you're not working

for Mission or in nursing at this point?

A. No.

Q. When did you leave the profession?

A. December 31st of last year, so it's not been a

year yet.

Q. December 2020?

A. Yes.

Q. And was that voluntary, or was that part of ACA's

doings?

A. No, that was voluntary.  We moved.

Q. So you're called in and you said for the victim if

they would like evidence collected.  That's why you're there
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basically?

A. They also want to be assessed by somebody who

can -- who knows certain injuries to look for that pertain

to violence.

Q. And according to your report, you began your

evaluation at 9:24?

A. Yes.

Q. I'm trying to see when it says you completed it.

Do you know if that's on the form?

A. That's typically not on there.  That document has

a lot of times on it, because each time you sign or document

something, it kind of stamps it with a time, so there's

going to be different times.  

If you leave it, you have to save it.  It will stamp it

with a time.  So there's going to be multiple times on

there, but there's not an actual end time.

Q. If you recall specifically, if not generally, how

much time do you spend with a patient to do this type of

evaluation?

A. At least two hours.  Two to four hours.

Q. In the primary medical records, there's an entry

by a Renee Collette.

A. Hmm-hmm.

Q. E.D. forensic consultant note entered on 12/3/18

at 7:20, Eastern Standard Time.  Is that when a request was
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put in the record for your services?

A. Renee is also a forensic nurse.  We have some --

we have somebody there 24/7.  So she might have -- she might

have worked the night shift and been coming -- leaving,

and -- or she might have been with another patient, and

sometimes we would have two forensic nurses there during the

day.  So it's hard to know exactly why she would have put

that.

Q. Are you aware of any full forensic examination

done by her similar to yours?

A. From Renee?

Q. Hmm-hmm.

A. No.

Q. So going through this, it looks like a lot of what

you do is record information from the person?

A. Yes.

Q. Do you go back and attempt to verify or

corroborate whether any of this information is true or not?

A. Unless it's an injury that I can see or pinpoint,

or we can do an exam or some type of x-ray, no.

Q. So you're basically just reporting what she told

you?

A. Yes, and injuries that I see.

Q. Right.  Is this a computer program where you go

through and check boxes and then make notes?
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A. Some.  It's partial.

Q. So under the cranial nerve assessment grid where

you say patient states "blurried," again you're reporting

her information, you did not conduct an eye test.  There was

not an MRI or anything done of that of the optic nerve?

A. It's a visual, and she tells me where she can see,

and she reports to me what she can see and what she can't.

Q. So do you document anywhere the actual results of

90 degrees, 45 degrees, whatever, when things become blurry

or not?

A. No, it's just intact or not intact, and then like

a little comment.

Q. So almost a screening test as opposed to a

corroboration or something like that?

A. Yeah.

Q. Do you make any diagnosis or any conclusions as a

part of your role?

A. No.

Q. Do you provide the treating physician with your

information?

A. Yes.

Q. Do you review other information before you

interview her, such as the intake where she provides

information or why she's there?  Do you go through that and

look at it before you do your thing, or yours is like a
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totally independent sort of thing?

A. Of who?  Sorry, I don't understand.

Q. You put in your report that the event was started

at two o'clock.

A. Yes.

Q. In the initial report, it says started at 4:20.

Did you know that when you went in to start talking to her?

A. No.  I just -- I ask and --

Q. Would that have made any difference in what you do

and what you report?

A. No.

Q. Did you stay with her until discharge?

A. It depends on when they discharged her from the --

from the ER.  That can sometimes take a while.

Q. Are you aware of the discharge instructions?  Did

you review them, or do you care?

A. From the E.D.?

Q. Hmm-hmm.

A. That's usually sometimes done after I've done my

part and the physician goes in and sees her and talks over

her discharge instructions with her.

Q. These photographs 1 through 15, you personally

took these?

A. Yes.

Q. And did you provide them to law enforcement, or
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did you just put them in the file?  How does that work?

A. They are stored in a locked shared drive that only

certain people have access to.  And then when law

enforcement or anybody needs them, they have to request them

and go through a special process to get the photos.

Q. In your notes about her description of the event,

are they accurate notations of what she said?

A. Yes.

Q. Do you know that she came in the E.R. around 6:30,

I think.

A. To the E.R.?  Okay.

Q. So you were there -- she left there about three

hours before you had any contact with her.

A. Yeah.

Q. You don't know what was said or done or who was

there before you got there?

A. No.

Q. And was there a law enforcement officer there

while you were doing your work and throughout the entire

process?

A. No.  Typically, nobody is in the room unless they

request an advocate or somebody for support.

Q. And do you recall whether or not she did?

A. I would have noted it, so I don't recall.  It

would be on the first page typically at the very beginning
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if I did.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  If I can approach, Your Honor?

THE COURT:THE COURT:THE COURT:THE COURT:  You may.

Q.  (By Mr. Edney)  Does that tell you if anybody else

was there during the interview?

A. No.  It says that Our Voice responded, but I don't

think they weren't -- I don't know when exactly they

responded.  Sometimes they respond before and they leave, or

they come after I'm done and they wait.  It just depends on

what the victim wants, if she wants them in there or not.

Q. But if anybody besides you and her were in the

room, you would have noted somewhere on this?

A. Yes.

Q. And you don't see that anywhere?

A. No.

Q. Okay.  Thank you.

So in your report, you note that her comment was, "He

kissed me."  So she must have told you that that happened;

right?

A. Hmm-hmm.

Q. Did you do anything with her eyes themselves,

looking in them to see if there's anything in there?

A. We used like a special light that we look to try

and see more of the eye and have them look up and down and

check all the eyes.
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Q. Those are my questions.  Thank you very much,

ma'am.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Any redirect?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Nothing from the State, Your

Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Ms. Thiel, thank you for your

testimony.  You can step down at this time.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, I would request that

Ms. Thiel be released from her subpoena so she can fly home.

THE COURT:THE COURT:THE COURT:THE COURT:  Yes, she may be released from her

subpoena.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  No objection.

THE COURT:THE COURT:THE COURT:THE COURT:  State may call their next witness.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Thank you, Your Honor.  The State

calls Whitney Hill.

Your Honor, I'm sorry, Ms. Hill left, so I would

actually return the cross to Mr. Edney.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  So then, Mr. Edney, would you

like to go ahead and recall Ms. Pendragon so we can complete

her cross-exam?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  If I could have five minutes to change

gears.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Your Honor, it appears when we

called Ms. Thiel, everyone believed that they were free to

go, so they have left until tomorrow.  I do have a witness I
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can call though.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, well, call your next witness.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Which would be Officer Miller.

(JACKIE MILLER, 

having been called as a witness for the State at 3:06 p.m., 

was sworn and testified as follows:) 

DIRECT EXAMINATION BY MS. BROUGHTON:

Q. You can lower your mask while you're testifying.

Please state your full name and spell it for the court

reporter.

A. Full name Jackie, J-A-C-K-I-E.  Charles,

C-H-A-R-L-E-S.  Miller, M-I-L-L-E-R.

Q. With whom are you currently employed?

A. With the Asheville Police Department.

Q. Were you so employed on December 3rd of 2018?

A. I was.

Q. And what were your duties that day?

A. So that day I was a quasi-solo.  I was still in

field training, quasi-solo at the time.  So I was

handling -- I mean, I was about to be released solo like

within a week or two.

Q. And let me back up a little bit.

What training and education is required to become a

police officer?

A. So you have to go -- I think it's 770 hours of
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basic law enforcement training.  That can be done at AB-Tech

or Blue Ridge Community College, anywhere that offers that

training.  Then you have another four to six months with

Asheville, six months of field training, so on-the-job

training with a senior police officer in the car with you.

Q. And did you go to AB-Tech?

A. I did.

Q. And when did you graduate from AB-Tech?

A. That would be June.  Can't remember the exact date

in June of 2018.

Q. And then do you immediately do your field training

with Asheville?

A. No.  You go to additional training afterwards for

about another month.  So you have to go to rifle school.

You go to some deescalation training, stuff like that,

before you hit the street, and patrol and field training.  I

began street and field training beginning of August.

Q. And so by December you said you were within a

month of being released to do your training on your own to

be policing without a training officer?

A. Yes, ma'am.  Actually within just a few days.

Q. And how was it decided when you're ready to be

released without a field training officer?

A. You have to complete a series of tasks

proficiently.  So your training officer will check off a
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series of tasks that you do, just everyday response to

calls, a variety of different calls.

Q. And do you recall which shift you would have been

working on December 3rd of 2018?

A. Yes, ma'am, I do.

Q. What was it?

A. It would have been West Asheville, which is called

Adam District, B Team days.

Q. And what are the hours for a dayshift?

A. At that time it was 6:00 a.m. to 6:00 p.m.

Q. And did you, in fact, respond to Mission Hospital

that morning?

A. Yes, ma'am.

Q. Approximately what time did you arrive?

A. I have that information.  It's in the report.

Q. Would reviewing the report refresh your

recollection?

A. Yeah.

Q. If you could just review it, and then answer

questions without reading from it.

A. (Reviews report.)  0855 in the morning.

Q. And when you get called to Mission, is there a

place where you generally go, or were you asked to go to a

specific location in the hospital?

A. We were contacted by a staff member at Mission
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Hospital to go to a specific room in reference to an assault

that occurred in West Asheville.

Q. And did you, in fact, respond to that specific

room?

A. Yes, ma'am.

Q. Did you speak with Sylvan Pendragon?

A. Yes, ma'am.

Q. When you walked into the room, did you make any

observations about Ms. Pendragon?

A. Yes, ma'am.

Q. What observations did you make?

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Objection.

THE COURT:THE COURT:THE COURT:THE COURT:  Overruled.

Q. (By Ms. Broughton)  What observations, if any, did

you make?

A. I could immediately tell that she had been the

victim of a violent attack.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Motion to strike.

THE COURT:THE COURT:THE COURT:THE COURT:  Sustained.

MR. EDNEY:MR. EDNEY:MR. EDNEY:MR. EDNEY:  Ask you to instruct the jury, please.

THE COURT:THE COURT:THE COURT:THE COURT:  You're to -- because that objection

was sustained, you're to disregard the last answer.

Q. (By Ms. Broughton)  Did you observe injuries?

A. Yes, ma'am.

Q. Did Ms. Pendragon -- did you ask her what happened
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to cause those injuries?

A. I did.

Q. And did she provide you with an answer to that

question?

A. Yes, ma'am.

Q. What did she tell you had happened?

A. She told me that her friend came in from

Greensboro.  They were drinking, drinking all night, and

that he was too intoxicated to drive home, so she let him

stay -- she was going to let him stay at her apartment for

the night.

Q. And what happened at her apartment, according to

Ms. Pendragon?

A. Ms. Pendragon said that the suspect made several

sexual advances towards her three to four times.  She said

"No" each time.  And he then got very upset, threw her to

the ground, kicking her, punching her in the face.  Dragging

her down the steps, punching her.

Q. Did she indicate that she attempted to fight back?

A. She tried to get away from him.  She was able to

crawl up to her roommate's room, I guess, and wake her up.

That's when he left.

Q. Did she indicate to you whether or not she had

been strangled?

A. Yes, ma'am, she did.
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Q. What did she say to that effect?

A. She said that the offender held her down on the

ground, placed both hands around her throat.  I'm guessing

kind of like a baseball bat.  I'm not sure.  I don't

remember that.  But physically strangled her with his hands

around her throat.  She stated to me that she did lose

consciousness.

Q. Were you present when doctors and nurses were in

and out of the room?

A. This happened -- there were some nurses in there

when we were talking to them.  I believe they were gone.

They might have been coming in and out checking vitals,

stuff like that, but as far as, like, in the room while we

were conducting the interviews, I don't recall.

Q. And were you present when Ms. Pendragon was asked

to sign a release of her medical records?

A. I don't recall that.

Q. If you could look at your report, paragraph six

down, and refresh your recollection.

A. (Reviews document).

Yes.  So the SANE nurse did take photographs of her,

and she was unable to sign her medical records due to her

wrist hurting.

Q. Now, as a patrol officer in training, did you have

any other detective duties with respect to this incident
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that was reported to you?

A. No, ma'am.  Other than taking the initial report,

that was it.  We did take out charges for assault by

strangulation.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  I don't have any further questions

for this witness, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Any cross?

CROSS-EXAMINATION BY MR. EDNEY:

Q. If I may see, Officer -- I want to see what you

are reading from to refresh your memory.

(Reviews document.)

Do you have other documents?  Is this the only thing

you looked at?

A. That's the only thing I looked at.  This is just

the report, name and stuff like that.

Q. Looking at your report, you document that

Pendragon stated that Williams was visiting from Greensboro,

was too intoxicated to drive home in the early morning hours

roughly four o'clock a.m. on the 3rd.

A. That's correct.

Q. So is that the time she basically told you the

incident occurred?  Is that why you put four o'clock there?

A. Yes, sir.

Q. And she reported to you that he placed both hands

around her throat choking her unconscious.  Were those
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   193Jackie Miller - Cross by Mr. Edney

basically her words, or is that --

A. Those are her words, yes, sir.

Q. So she only -- she said he did it one time until

she was unconscious; right?

A. Yes, sir.

Q. Okay.  Using both hands, did you ask her to show

you what she meant or --

A. I can't answer that honestly, because I don't know

if -- I can't remember if I asked her, but she had a gown on

so I couldn't see any marks on her.  I mean, I could see

around her throat.

Q. Okay.  Was anybody in the room with her, if you

recall?

A. There was.  I don't remember her name.  It's in

here.  I believe it was a Zoe Elizabeth Chestnut was in the

room.

Q. The Incident Report is a three-page report?

A. I'm sorry?

Q. The Incident Report you've got in front of me, is

that a three-page document?

A. Four page.

Q. If I can approach.  (Compares documents.)

There's a notation in your report of a Marissa Rose

Moore.  Do you know who that is or why that would be in your

report?
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A. There was -- I might have asked who all was

present.  Maybe she was present.  I can't remember which one

was in the room.  I don't remember the name of the person.

There was a witness in the room, and I believe there was one

person, but that's the only reason why there would be three

people in the report, if she was either on scene or had

knowledge of that night.

Q. But you do know that this Zoe person was there,

and this other girl may or may not have been there; right?

A. There was another person there.  It was either

Marissa or Zoe.

Q. Those are my questions.  Thank you, officer.

THE COURT:THE COURT:THE COURT:THE COURT:  Any redirect?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  No, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay.  Officer Miller, you can step

down at this time.  You are excused.

Does the State have any other witnesses to call

today?

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Not today, Your Honor.

THE COURT:THE COURT:THE COURT:THE COURT:  So, jury members, it looks like we are

out of witnesses this afternoon.  So we're going to go ahead

and let you go for this afternoon.

Please return, be in the jury room by 9:30 in the

morning, and we'll start your morning and go through as much

evidence as we can.  
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Please remember the rules of not to discuss this

case with anyone, amongst yourself or with any family

members.  Please do not form any opinions because you've not

heard all the evidence, and it's important that you listen

to all the evidence before you start forming an opinion.

If you will leave your notebooks and everything at

your chair, the bailiff will take care of those, and we'll

let you go at this time, and hope you have a nice evening.

(Whereupon, the jury exited the courtroom at

3:21 p.m.)

THE COURT:THE COURT:THE COURT:THE COURT:  So we'll give them a few minutes to

clear the floor.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  The State wants to thank Mr. Edney

and Your Honor being flexible with the witness situation.

THE COURT:THE COURT:THE COURT:THE COURT:  Not a problem.  Do we anticipate doing

any of the -- there were a couple that we indicated we were

going to have to do a voir dire outside of the jury's

presence.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  So the State has Zoe Chestnut, who

is both a fact witness and a 404(b) witness.  Everything

depends on how long the cross-examination goes, so we'll

have Ms. Hill.  We have Dr. Ramming, Detective Butterfield.

And then whether or not the Court allows 404(b), then

there's other detectives who may come in to testify as to

injuries that they observed.  I really don't want to turn
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this into trial on those other cases, so I'm going to try to

keep it focused.

THE COURT:THE COURT:THE COURT:THE COURT:  Okay, okay.  Just wanted to think

about for planning purposes what we do -- if we do need to

do voir dire, a good time to slide them in, whether it's

like, you know, when we let the jury go for lunch or before

we bring them back in here, so we don't have to bring them

in, send them out, do a voir dire of a witness, bring them

back in.  Just trying to find a good place where it's a

smooth transition.  So just keep the Court posted and let us

know when it's a good time for you.

MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:MS. BROUGHTON:  Yes, ma'am.

THE COURT:THE COURT:THE COURT:THE COURT:  All right.

(Court recessed at 3:24 p.m. and reconvened

at 9:35 a.m. on Thursday, October 28, 2021.)
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